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Ordföranden har ordet

När jag inför författandet av detta mitt sista förord i 
rollen som ordförande för Kollegiet ögnade igenom det 
jag tidigare under sju år skrivit, insåg jag snabbt att jag 
år efter år återkommit till samma teman – styrkorna 
med och framgångarna för den svenska bolagsstyr-
ningsmodellen; självregleringens betydelse för dessa 
framgångar; hoten mot den svenska (och nordiska) 
bolagsstyrningsmodellen; det bästa botemedlet för att 
möta de externa hoten. Detta repetitiva beteende kan 
sannolikt delvis hänföras till författarens bristfälliga 
fantasi, men jag hoppas också att det speglar en fråga 
av stor vikt: betydelsen av konsekvens och stabilitet i 
bolagsstyrningens spelregler. 

Under de rundabordssamtal vi återkommande har, 
där ett stort antal av Kollegiets intressenter deltar och 
lämnar sina synpunkter på Koden, har det genom åren 
funnits en extremt tydlig gemensam huvudslutsats: rör 
inte en väl fungerande Kod i onödan. En av alla fördelar 
som finns med den svenska bolagsstyrningsmodellen, 
med självregleringen som ett centralt inslag, är att 
ansvaret för arbetet med att utveckla koder och regelverk 
ligger hos personer som inte bara är verksamma och 
kunniga inom de områden som är aktuella, utan dess-
utom i de flesta fall arbetar med dessa frågor på ideell 
basis. Det medför att justeringar av koder och regler 
genomförs när behov av detta finns, inte annars. Detta 
skapar också en för användarna effektiv stabilitet och 
förutsägbarhet i regelverket. Detsamma gäller tyvärr inte 
inom EU-byråkratin. Tvärt om, när människor samlas 
och får i uppdrag att formulera nya och förändrade 
regler, så gör de självfallet just detta. Och det leder till 
den regelskrivarhysteri som EU drabbats av, till gagn för 
ingen men till skada för många. De negativa effekterna 
drabbar självfallet också den svenska självregleringen, 
till den grad att jag är allvarligt oroad för den svenska 
bolagsstyrningsmodellens framtid – och därmed också 
för vårt för välfärdssamhället så framgångsrika och 
flexibla näringsliv.

För den svenska bolagsstyrningsmodellen är en 
framgångssaga:
•	 oavsett vilken tidsperiod man väljer för att följa de 

breda indexen på Stockholmsbörsen – 10, 25, 50 

eller, nyligen publicerat, 120 år – finns den svenska 
aktiemarknaden med i världstoppen,

•	 Sverige har fler multinationella företag, räknat per 
invånare, än de flesta av världens länder,

•	 våra företag är därtill inte bara relativt sett stora, de 
är också mycket framgångsrika, oavsett om vi utgår 
från ett kommersiellt, teknologiskt, finansiellt, ledar-
skapsmässigt eller hållbarhetsorienterat perspektiv,

•	 detta har också medfört att Sverige är ett av världens 
mest exportberoende länder. Eller – låt mig istället 
för det kanske negativt klingande ”beroende” använ-
da ”gynnade”. Sverige är ett av världens mest export-
gynnade länder. Och detta är en av grundbultarna 
för det svenska välfärdssamhället och vår globalt sett 
priviligierade levnadsstandard. Självfallet finns det 
också många andra orsaker till att den svenska sam-
hällsutvecklingen över tid varit så god – den stabila 
demokratin, det sociala skyddsnätet, möjligheterna 
att bli en framgångsrik entreprenör, utbildnings
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systemet – men utan en företagssektor i världsklass 
hade Sverige inte blivit vad det är idag.

Nu är det förstås så att endast Sverige svenska företag 
har. Men också: endast Sverige svensk självreglering har. 
(Nåja, vi delar den absoluta huvuddelen av vår bolags-
styrningsmodell med våra nordiska vänner.) Och denna 
självreglering har i sin tur alltså varit en av förutsättning-
arna för vårt framgångsrika näringsliv. Självregleringen 
medger snabbhet i regelprocessen, marknadsanpassade 
effektiva regler med begränsade bieffekter och möjlighet 
till både förhandsprövning eller snabb efterhandspröv-
ning av marknadens egen ”domstol”, Aktiemarknads-
nämnden.

Det flexibla och principbaserade ramverk som själv-
regleringen skapat är en nödvändighet för att en före-
tagssektor som kämpar på en svårt konkurrensutsatt, 
global marknad skall kunna fortsätta sitt framgångsrika 
arbete. Flexibiliteten förstärks därtill av den smått 
geniala ”följ-eller-förklara”-regeln, som innebär att man 
följer den svenska bolagsstyrningskoden precis lika bra 
om man inte gör det – om man talar om ATT man inte 
gör så, VARFÖR man avviker och VAD man gör istället. 
Något som i sin tur snarast skapar mer transparens för 
omvärlden än de mer formellt regelstyrda systemen.

Men: det finns självfallet alltid saker som kan 
förändras till det bättre, detta gäller också för en väl 
fungerande självreglering. Kollegiet kommer därför även 
framöver att uppmärksamt ta del av alla intressenters 
åsikter, bevaka utvecklingen inom sitt ansvarsområde 
och genomföra de förändringar och förbättringar som 
bedöms vara till gagn för alla användare.

De attacker mot den svenska modellen som kommer 
från både krafter i omvärlden och en del inhemska 
kritiker, är dock inte ägnade att förbättra någonting, 
tvärt om:
•	 ett hot mot den svenska bolagsstyrningsmodellen är 

att EU, i synnerhet Kommissionen, försöker detalj-
styra i bolagsstyrningsfrågorna, trots att det inte har 
gått (och med all sannolikhet inte heller kommer att 
gå) att harmonisera den underliggande bolagsrätten 
avseende aktiebolagets organisation – varje land har 
fortfarande sin egen bolagsrättsliga organisationsmo-
dell, baserad på bland annat traditioner, ägarstruktu-
rer, finansiering och rättssystem,

•	 ett annat hot är en global kapitalmarknad med inves-
terare som vill åstadkomma konformism på bekost-
nad av enskilda länders behov av flexibilitet,

•	 ett tredje hot är vad jag skulle vilja kalla oavsiktligt 
inhemskt ”krypskytte”, när någon inte får stöd för sin 
tolkning av en regel och drar den förhastade slutsat-
sen att hela den svenska modellen är fel. 

Min personliga bedömning är att det inte i något fall 
finns någon egentlig avsikt att underminera vårt grund-
läggande sätt att arbeta med bolagsstyrningsfrågor. 
Ändå är den absolut viktigaste uppgiften för Kollegiet 
idag och under åren framöver att i Europa, på den inter-
nationella marknaden och här hemma försvara vår frihet 
att utforma vår egen bolagsstyrningsmodell. Detta är 
också en slutsats som stärks av inspel vi får från löpande 
kontakter med Kollegiets intressenter. 

Är det då möjligt att stå emot det enorma trycket 
från de externa krafterna, eller är det en Don Quijotes 
kamp mot väderkvarnarna? Endast framtiden vet, men 
det finns en enskild åtgärd som skulle förbättra oddsen 
dramatiskt: ett sammanhållet nordiskt arbete för att 
försvara de i grunden snarlika nordiska bolagsstyrnings-
modellerna. Tillsammans blir vi G12 i G20-gruppen och 
den fjärde största aktören inom EU. I Kollegiets plan 
ingår därför som en central punkt att söka fördjupa 
samarbetet med våra nordiska vänner. I detta arbete kan 
vi också få inspiration från det framgångsrika nordiska 
samarbetet på revisionsområdet. En nordisk sam-
manhållning och samordning skulle skapa en stor och 
betydelsefull aktör i det internationella arbetet.

För att säkerställa att vår svenska bolagsstyrningsmo-
dell inte hotas ”inifrån”, dvs på ett nationellt plan, måste 
vi säkerställa att det inte finns någon som helst anled-
ning att ifrågasätta densamma. Och det gör vi genom att 
Kollegiet upprätthåller och vidareutvecklar den bolags-
styrningskod, som idag har en djup förankring hos både 
producenter och konsumenter av företagsinformation, 
genom att företagen efterlever Koden – antingen enligt 
Kodens bokstav eller genom att avvika men förklara att, 
varför och vad istället – samt, inte minst, genom att inse 
att ordet självreglering innehåller två delar:
•	 själv, vilket betyder att näringslivets organisationer, 

inom ramen för Föreningen för god sed på värdepap-
persmarknaden, måste tillåtas att, vid sidan av lagar 

Förord
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och förordningar, formulera de förutsättningar som 
är nödvändiga för ett dynamiskt, lönsamt och an-
svarstagande näringsliv

•	 reglering, vilket innebär att tydliga regler på ett an-
tal områden måste formuleras och därefter efterlevas 
(och sker inte detta måste åtgärder vidtas) – ”själv” 
är alltså inte ett alibi för att göra som man vill och/el-
ler sådant som råkar gynna det egna intresset och den 
egna plånboken.

Jag vill noga understryka att jag, i motsats till en del 
regelivrare, anser att ett system byggt på lagreglering 
i kombination med en väl fungerande självreglering 
kommer att vara mycket mer framgångsrikt och 
stabilt än ett i lag detaljreglerat dito. I de sistnämnda 
systemen handlar det ofta om att följa lagarna så snävt 
som möjligt, men att sedan finna sätt att komma runt 
regelverket (många gånger av det förståeliga skälet att 
strikt formulerade lagar och regler i princip aldrig är 
anpassade till den enskilda situationen). De fungerande 
självregleringssystemen däremot bygger på normer 

som främst upprätthålls genom det starkaste kittet av 
alla – det sociala kontraktets styrka. Det är anledningen 
till att de samhällen jag ofta besöker när jag är i familjens 
fritidshus i Härjedalsfjällen fungerar precis lika bra 
som alla andra, trots att det är minst 15 mil till närmaste 
polisstation (om nu inte polisen är på uppdrag lika långt 
åt andra hållet…). Och det är anledningen till att svenskt 
näringsliv generellt uppfyller högt ställda krav på ett 
ansvarsfullt företagande.

Med detta tackar jag för att jag fått förtroendet att 
under några år föra delar av självregleringsarbetet 
vidare. Det är också med glädje jag lämnar över sta-
fettpinnen till och välkomnar vår nya ordförande, Gun 
Nilsson – Du har några både spännande, intellektuellt 
utmanande och roliga år framför Dig! 

Nacka i augusti 2021

Arne Karlsson
Ordförande 2014-2021

Förord
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Verkställande ledamoten har ordet

Även denna årsrapport publiceras senare än normalt på 
grund av att pandemin fått många börsbolag att senare-
lägga sina årsstämmor. Däremot har Kollegiets arbete 
inte påverkats i samma utsträckning som förra året. Vi 
har med teknikens hjälp bland annat lyckats genomföra 
revideringen av takeover-reglerna och få till stånd och 
lansera de nya ersättningsreglerna. 

Kollegiets årliga bolagsstyrningsseminarium som 
var tänkt att hållas i oktober 2020 lyckades vi hålla i 
maj 2021 via en mycket välbesökt videokonferens. Till 
seminariet hade vi med hjälp av Per Lekvall tagit fram 
en vitbok över vilken betydelse EU:s arbete på bolags-
styrningsområdet under de senaste 20 åren haft för 
svenskt vidkommande. Det är ingen munter läsning utan 
snarare en allvarlig vidräkning över Kommissionens och 
EU:s lagstiftningsprocess tillkortakommanden. Vitboken 
finns infogad sist i denna årsrapport.

Huvudorsaken till att vitboken togs fram var Kom-
missionens förslag beträffande Sustainable Corporate 
Governance. Vi har fått ägna avsevärd tid och kraft under 
året åt att försöka bekämpa de delar i förslaget som 
handlar om att förändra syftet med bolagens verksamhet 
och styrelseledamöternas individuella ansvar.

De tillfälliga reglerna för bolagsstämmor som fram 
till årsskiftet tillåter olika former av stämmor med 
begränsad eller ingen aktieägarnärvaro har även i år 
varit välkomna för att begränsa smittspridningen. När 
pandemin nu börjar klinga av, måste det noga övervägas 
om de effektivitetsfördelar som i vissa fall kan uppnås 
med framför allt poströstningsstämmorna uppväger det 
uteblivna mötet mellan ledning och aktieägare som har 
varit ett signum för de svenska och nordiska årsstäm-
morna. Så skulle kunna vara fallet vid vissa typer av 
stämmoärenden vid extra bolagsstämmor, men en sådan 
möjlighet kräver lagändringar. Många bolag kommer 
däremot sannolikt redan under gällande lagstiftning att 
överväga om den fysiska årsstämman ska kompletteras 
med ytterligare möjligheter till röstning och närvarande.

De nya ersättningsreglerna som trädde i kraft vid 
årsskiftet lämnar Kollegiet nu över med glädje till det 
nyinrättade organet Aktiemarknadens Självreglerings-
kommitté (ASK), under ledning av Kollegieledamoten 
tillika advokaten Eva Hägg. ASK kommer som en 

systerorganisation till Kollegiet att hantera de s.k. 
NBK-frågorna, dvs. de regler som rör god sed på den 
svenska aktiemarknaden och inte bolagsstyrningskoden. 
Utöver ersättningsreglerna gäller det takeover-reglerna 
samt reglerna för riktade kontantemissioner. ASK och 
Kollegiet delar fortsatt (ett förstärkt) kansli, vilket säkrar 
samordning framöver.

Det är av yttersta vikt för Kollegiet att vi har en 
löpande dialog med börsbolagen och deras ledningar, 
styrelser och ägare så att de är lika uppdaterade om vårt 
arbete och våra initiativ som vi är av vilka frågor som 
finns längst fram på dessa intressenters agenda. Detta 
gäller inte bara i samband med kodrevideringar och de 
rundabordssamtal som vi då håller och vid vårt bolags-
styrningsseminarium om aktuella bolagsstyrningsfrågor. 
Särskilt i den tid som denna när de fysiska mötena mer 
eller mindre upphört, behöver vi på andra sätt få in 
relevanta synpunkter från kodanvändarna. Vi uppmanar 
därför er att höra av er via mail eller telefon så att vi kan 
se till att vårt arbete bedrivs på bästa sätt. 

Visby i september 2021  

Björn Kristiansson
Verkställande ledamot

Förord
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I.  VERKSAMHETSBERÄTTELSE

Kollegiet ingår, tillsammans med Aktiemarknads-
nämnden, Rådet för finansiell rapportering, Nämnden 
för svensk redovisningstillsyn och sedan 1 juli 2021 
även Aktiemarknadens Självregleringskommitté, i 
Föreningen för god sed på värdepappersmarknaden, 
som sedan hösten 2005 svarar för den svenska självreg-
leringen på aktiemarknaden. Föreningens huvudmän 
utgörs av nio organisationer inom det privata närings
livet. Se figuren nedan och www.godsedpavpmarknaden.se.

Kollegiets ursprungliga, och fortfarande viktigaste 
uppgift är att främja en god utveckling av svensk 
bolagsstyrning, främst genom att tillse att Sverige vid 
var tid har en relevant, aktuell och effektiv kod för 
bolagsstyrning i börsnoterade bolag. Kollegiet ska 
också verka internationellt för ökad kunskap om svensk 

bolagsstyrning och om den svenska aktiemarknaden 
samt tillvarata svenska intressen inom dessa områden. 
Från maj 2010 övertog Kollegiet Näringslivets Börskom-
mittés (NBK) uppgift att främja god sed på den svenska 
aktiemarknaden genom att utfärda regler beträffande 
vad som utgör god sed på aktiemarknaden. Detta 
innebar att Kollegiet övertog ansvaret för de så kallade 
takeover-reglerna, samt för att ta fram regler även på 
andra områden om behov finns. Kollegiet har utfärdat 
regler om riktade kontantemissioner, samt under 2020 
tagit fram ett regelverk för ersättningar. Denna del av 
Kollegiets uppdrag har sedan den 1 juli 2021 överförts till 
Aktiemarknadens Självregleringskommitté.

Avseende uppdraget att främja svensk bolagsstyr-
ning har Kollegiet rollen att vara normgivande för god 

I denna del av årsrapporten redovisar Kollegiet sin verksamhet under bolagsstyrningsåret 
2020–2021 samt diskuterar aktuella frågor om koden och svensk bolagsstyrning.

Kollegiets uppdrag

Föreningen för god sed på värdepappersmarknaden

Kansli

Utvecklar god redovis-
ningssed för bolag 
noterade på en reglerad 
marknad.

Påverkar internationell 
redovisningsnormgivning 
och finansiell rapportering.

Rådet för 
finansiell rapportering

Utövar den löpande redo-
visningstillsynen över 
svenska bolag noterade 
på reglerade marknader 
inom EES.

Deltar i ESMA-arbete.

Nämnden för svensk 
redovisningstillsyn

Verkar för god sed på 
den svenska aktiemarkna-
den. Ansvar för de s.k. 
takeoverreglerna, regler 
om ersättningar till 
ledande befattningshavare 
och om riktade kontant-
emissioner.

Aktiemarknadens 
Självregleringskommitté

Främjar god bolags-
styrning i svenska börs-
noterade bolag genom 
att förvalta Svensk Kod 
för Bolagsstyrning.

Kollegiet för svensk 
bolagsstyrning

Aktiemarknads-
nämnden

Utfärdar uttalanden, 
ger rådgivning och sprider 
information om god sed 
på den svenska värde-
pappersmarknaden.

Uppdrag på delegation 
från Finansinspektionen.

Verksamhetsberättelse



6      KOLLEGIET FÖR SVENSK BOLAGSSTYRNING      ÅRSRAPPORT 2021

bolagsstyrning i börsnoterade bolag. Denna uppgift 
fullgörs främst genom att se till att den svenska koden 
för bolagsstyrning är ändamålsenlig och fortlöpande 
hålls uppdaterad med hänsyn till utvecklingen i Sverige 
och internationellt. 

Kollegiet är även aktivt i utländska fora såsom EU när 
det gäller tillvaratagande av svenska intressen på bolags-
styrningsområdet. En viktig uppgift för Kollegiet är att 
vara remissinstans i bolagsstyrningsfrågor.

Kollegiet har ingen övervakande eller dömande roll 
när det gäller hur enskilda bolag tillämpar koden. Att 
de bolag som enligt börsernas regelverk och årsredo-
visningslagen ska tillämpa koden gör det på ett adekvat 
sätt, ankommer på bolagets revisor samt på respektive 
börs, där koden tillämpas att övervaka. Inte heller dessa 

har emellertid någon värderande eller dömande roll 
när det gäller vilka regler i koden bolagen väljer att följa 
eller avvika från. Det är kapitalmarknadens aktörer 
– bolagens nuvarande och framtida ägare och deras 
rådgivare – som sist och slutligen avgör i vad mån ett 
bolags sätt att tillämpa koden inger förtroende och vad 
detta leder till beträffande synen på bolagets aktier som 
investeringsobjekt. 

I frågor om tolkning av koden är detta inte heller 
en uppgift för Kollegiet. Detta görs av Aktiemarknads
nämnden på begäran, vilket redovisas i ett särskilt 
avsnitt av denna rapport. 

Verksamhetsberättelse
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Kollegiets arbete under året

Under 2020 bestod Kollegiet inledningsvis av ord
förande Arne Karlsson, vice ordförande Eva Hägg 
samt övriga ordinarie ledamöterna Karin Apelman, 
Ingrid Bonde, Håkan Broman, Göran Espelund,  Louise 
Lindh, Gun Nilsson och Marianne Nilsson samt Björn 
Kristiansson som verkställande ledamot. I samband 
med moderföreningens möte i maj 2020 lämnade Ingrid 
Bonde Kollegiet. Vidare har Andreas Gustafsson fortsatt 
utsetts till adjungerande ledamot av Kollegiet. Kollegiet 
har under året haft fyra ordinarie sammanträden samt 
ett extrainsatt möte med anledning av Kollegiets nya 
ersättningsregler samt den revidering av takeover-
reglerna som genomfördes under hösten 2020. Därutöver 
har överläggningar hållits via e-post och telefon vid 
behov samt möten i olika utskott och arbetsgrupper. 

En redogörelse för Kollegiets arbete under året följer 
nedan.

Strategi
Under 2016 och 2017 genomförde Kollegiet ett större 
strategiprojekt för att diskutera och mejsla fram 
Kollegiets verksamhetsplan och prioriteringar för de 
närmaste åren. Kollegiet har inte tidigare haft ett samlat 
strategidokument. Kollegiet antog i maj 2017 doku-
mentet Strategi 2017–2020. Därefter har arbetet med 
att operationalisera strategidokumentet genomförts, 
och genomförandet av operationaliseringsplanen har 
nu integrerats i Kollegiets arbete. Kollegiet har fortsatt 
arbetet med att överväga sin roll när det gäller påverkan 
på EU:s normgivning på bolagsstyrningsområdet samt 
hur det nordiska samarbetet ska kunna fördjupas.  

Kommunikation
Under 2019 antog Kollegiet en uppdaterad kommuni-
kationsplan, vilket bland annat resulterat i att Kollegiets 
webbplats har fått en mer tidsenlig och lättnavigerad 
utformning. Under 2019 återupptog Kollegiet också  
den tidigare traditionen med årliga bolagsstyrnings-
seminarier, och det första i denna serie av seminarier 
hölls den 17 september 2019 i Stockholm. På grund av 
pandemin fick vi senarelägga 2020 års seminarium till 
den 18 maj 2021. 

Det öppna seminariet genomfördes virtuellt med cirka 
200 deltagare. Efter att Kollegiets ordförande Arne 
Karlsson inlett, hölls en första paneldiskussion om vil-
ken påverkan olika bolagsstyrningsmodeller och kultur 
har på styrelsernas arbete. Utöver Arne deltog Jim 
Hagemann Snabe, styrelseordförande i Siemens och AP 
Møller–Mærsk samt Leif Johansson, styrelseordförande 
i Astra Zeneca, i panelen. Därefter redovisade Kollegiets 
verkställande ledamot Björn Kristiansson Kollegiets vit-
bok, varefter seminariets andra paneldiskussion följde. 
I denna panel medverkade Mats Isaksson, tidigare Head 
of Corporate Governance and Corporate Finance, OECD. 
Jesper Lau Hansen, professor vid Köpenhamns universi-
tet, samt Maija Laurila, Head of the Company Law Unit, 
DG Justice and Consumers, European Commission. 

Uppföljning av koden och svensk bolagsstyrning
För att följa upp att koden fungerar som avsett och få 
underlag för överväganden om eventuella ändringar 
genomför Kollegiet fortlöpande olika typer av undersök-
ningar av hur kodens regler i praktiken tillämpas och 
fungerar. Den viktigaste av dessa är den årliga genom-
gång av de kodtillämpande bolagens bolagsstyrningsrap-
porter och bolagsstyrningsinformationen på bolagens 
webbplatser som har skett sedan koden infördes 2005.

SIS Ägarservice har sedan 2015 givits uppdraget att 
genomföra den årliga undersökningen, resultatet av 
årets undersökning redovisas i avsnitt II i denna rapport.  

Revidering av koden
Utöver den årliga genomgången av bolagsstyrningsinfor-
mation har Kollegiet en löpande dialog med användare 
av koden samt genomför strukturerade undersökningar 
av bolagens tillämpning av koden. Vidare följer och 
analyserar Kollegiet den allmänna debatten inom 
området, förändringar av lagstiftning och annan 
reglering samt utvecklingen internationellt och inom 
den akademiska forskningen. På grundval av detta och 
annat relevant underlag överväger Kollegiet behovet 
av begränsade modifieringar av koden respektive mer 
genomgripande översyner av koden som helhet.
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Under 2019 genomfördes en större revidering av koden 
och den uppdaterade koden trädde i kraft den 1 januari 
2020. Denna version av koden är den nu gällande. 

Könsfördelning i börsbolagsstyrelser
Koden föreskriver sedan den infördes att en jämn 
könsfördelning ska eftersträvas i börsbolagens styrelser. 
Valberedningarna ska i föreskrivna motiveringar av sina 
förslag beakta kodens föreskrift om könsfördelning.

Kollegiet utfärdade under 2014 en anvisning med ett 
antal initiativ för att uppnå en jämnare könsfördelning i 
börsbolagens styrelser, vilken trädde ikraft den 1 januari 
2015. Anvisningen implementerades i koden vid 2015 
års revidering.

Kollegiet har dessutom, vid sidan av koden, offentlig-
gjort att man vill att ägarna påskyndar utvecklingen mot 
cirka 40 procents andel för det minst företrädda könet 
sammantaget i börsbolagens styrelser år 2020. Kollegiet 
angav att redan år 2017 bör de stora bolagen i genom-
snitt ha nått cirka 35 procent och de mindre närmat sig 
30 procent.

Kollegiet genomförde initialt beräkningar av köns-
fördelningen i börsbolagsstyrelserna två gånger per år – 
inför och efter respektive stämmosäsong, men har sedan 
2016 valt att endast beräkna könsfördelningen efter 
den s.k. stämmosäsongen, dvs. i början av juli. Dessa 
beräkningar finns tillgängliga på Kollegiets webbplats 
www.bolagsstyrning.se. Statistisk har under det senaste 
året tagits fram per den 30 juni 2020 respektive per den 
10 juni 2021. Resultaten finns tillgängliga på Kollegiets 
webbplats. 

Utfärda regler om god sed på den svenska 
aktiemarknaden
När det gäller uppdraget att främja god sed på den 
svenska aktiemarknaden har Kollegiet haft till uppgift 
att: följa tillämpningen av utfärdade regler, inklusive 
regler rörande offentliga uppköpserbjudanden på 
marknaden, följa utvecklingen av lagstiftning och annan 
regelgivning samt akademisk forskning avseende aktie-
marknadsfrågor i Sverige och internationellt, och på 
grundval därav utfärda de nya regler eller förändringar 
av befintliga regler som bedöms lämpliga samt förankra 
dessa hos berörda aktörer.

Som angetts ovan har denna uppgift förts över till Aktie-
marknaders självregleringskommitté per den 1 juli 2021, 
varför Kollegiet fortsättningsvis inte kommer att hantera 
dessa frågor. Nedan redovisas de åtgärder som vidtagits 
före överlämningen.

Takeover-reglerna
Kollegiet har ansvarat för att till börserna ta fram förslag 
till eventuella ändringar i de så kallade takeover-reglerna 
som gäller på Nasdaq Stockholms och NGM:s reglerade 
marknader. Kollegiet har själv utfärdat motsvarande 
regler för handelsplattformarna First North, Nordic 
SME och Spotlight Stock Market. 

En arbetsgrupp tillsattes i december 2019 i syfte att 
göra en översyn av takeover-reglerna. Arbetsgruppen 
leds av Aktiemarknadsnämndens direktör, adj. profes-
sorn Rolf Skog, av Kollegiet tillkallad som utredare, som 
bistås av advokaten Erik Sjöman, Kollegiets verkstäl-
lande ledamot Björn Kristiansson och biträdande jurist 
Tobias Hultén samt Erik Lidman. Liksom vid tidigare 
arbete med takeover-reglerna bedrevs arbetet i nära 
samråd med en brett sammansatt referensgrupp. 

Arbetet startade upp under våren 2020, men fick 
bedrivas på sparlåga under den rådande Covid19-pan-
demin. Arbetet återupptogs under hösten 2020, vilket 
ledde fram till uppdaterade takeover-regler som trädde i 
kraft 1 januari 2021.

De förändringar som gjorts i regelverken är dels en 
anpassning till en uppdaterad lagstiftning om prospekt, 
dels en inarbetning av Aktiemarknadsnämndens praxis i 
olika frågor som rör takeovers. Bland dessa kan följande 
nämnas:
•	 En budgivare får inte villkora sitt bud av målbolagets 

framtida finansiering.
•	 Förutsättningarna för att förkorta acceptfristen – det 

krävs att målbolagsstyrelsens inställning först efter-
frågas, och ska en förkortning göras under pågående 
acceptfrist krävs att budgivaren särskilt förbehållit sig 
den rätten.

•	 Föraffärsreglerna förtydligas – om en föraffär sker 
med betalning i onoterade aktier måste ett aktieve-
derlagsalternativ alltid erbjudas, vid äventyr att för-
affären annars får struktureras på annat sätt. Vidare 
förtydligas att även arrangemang som ger budgivaren 
en finansiell exponering motsvarande ett aktieinne-
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hav i målbolaget omfattas av föraffärsreglerna, samt 
att sådana arrangemang i vissa fall kan strida mot god 
sed på aktiemarknaden om de kan betraktas som ett 
kringgående av budpliktsreglerna. Ett exempel på det 
senare kan vara en aktieägares ökade exponering via 
en kapitalförsäkring som innebär att de underliggan-
de aktierna passiviseras, vilket får till följd att aktieä-
garens egna innehav överstiger budpliktsgränsen om 
man bortser från de passiviserade aktierna.

•	 Ersättning till målbolagsstyrelsens ledamöter – i reg-
lerna görs ett förtydligande om att det ankommer på 
aktieägarna att bestämma om det ska kunna utgå ett 
extra arvode för arbetet med ett uppköpserbjudande.

Regler för riktade kontantemissioner i börsbolag
Kollegiet har utfärdat en rekommendation om riktade 
kontantemissioner i börsbolag. Rekommendationen 
började tillämpas på emissioner som offentliggjordes 
den 1 januari 2015 eller senare.

Rekommendationen lägger fast att företrädesemis-
sioner även fortsättningsvis ska vara förstahandsalterna-
tivet vid kontantemissioner. Under förutsättning att det 
är aktiebolagsrättsligt tillåtet, dvs. att det på objektiva 
grunder ligger i aktieägarnas intresse att avvika från 
företrädesrätten, är emellertid riktade kontantemis-
sioner normalt också godtagbara från synpunkten av 
god sed på aktiemarknaden. Särskild uppmärksamhet 
måste dock riktas mot att någon otillbörlig fördel inte 
uppstår för någon eller några aktieägare till nackdel för 
annan aktieägare. Vidare lägger rekommendationen fast 
att en på marknadsmässigt sätt fastställd emissionskurs 
normalt är godtagbar från synpunkten av god sed på 
aktiemarknaden.

Kollegiet konstaterar att rekommendationen till sin 
natur är allmänt hållen. Det torde dock i många fall inte 
råda någon tvekan om ett förfarande är förenligt med 
rekommendationen eller inte, men om så är fallet förut-
sätter Kollegiet att emissionens förenlighet med rekom-
mendationen överlämnas till Aktiemarknadsnämnden 
för prövning. Kollegiet, liksom Aktiemarknadsnämnden, 
kommer att följa utvecklingen på området och Kollegiet 
är berett att skärpa rekommendationen om så skulle 
behövas.

Aktiemarknadsnämnden har i uttalande AMN 
2016:28 anfört att Kollegiets rekommendation ger 

uttryck för vad som i vissa hänseenden är god sed på 
aktiemarknaden vid kontantemissioner av aktier, teck-
ningsoptioner och konvertibler i aktiebolag vilkas aktier 
är upptagna till handel på en reglerad marknad eller 
handlas på handelsplattformarna First North, Nordic 
SME eller Spotlight Stock Market. Rekommendationens 
tillämpningsområde sammanfaller med tillämpnings-
området för AMN 2002:02. Nämndens uttalande AMN 
2002:02 får nu enligt uttalande AMN 2016:28 anses i 
sin helhet ha ersatts av rekommendationen. En förut-
sättning för att en riktad emission ska anses förenlig 
med god sed på aktiemarknaden är således numera att 
anvisningarna i rekommendationen iakttas.

Efter diskussioner om rekommendationens tillämp-
ning med företrädare för marknadsplatserna och ett 
antal marknadsaktörer kunde inget konkret behov av en 
revidering av rekommendationen konstateras. Kollegiet 
lämnade dock i föregående Årsrapport följande förtydli-
ganden avseende rekommendationens tillämpning:

Det första förtydligandet rör möjligheten för befint-
liga aktieägare som ska erhålla tilldelning i en riktad 
kontantemission att kunna rösta vid en stämma som 
beslutar om emissionen. Rekommendationen innehåller 
inget förbud för dessa aktieägare att delta vid omröst-
ningen, utan frågan om huruvida en sådan ägare anser 
sig böra utöva rösträtten eller inte får avgöras av ägaren 
själv. Huruvida viss majoritet uppnåtts bland övriga 
ägare kan i vissa fall spela roll exempelvis i samband 
med en prövning om det föreligger förutsättningar för 
dispens från budplikt.

Det andra förtydligandet rör rekommendationens 
krav på att bolaget i pressmeddelandet om styrelsens 
förslag om eller beslut rörande emissionen, på ett 
utförligt och tydligt sätt, ska informera aktieägarna och 
aktiemarknaden om skälen till avvikelsen från aktieä-
garnas företrädesrätt samt om hur emissionskursen har 
bestämts eller ska bestämmas och hur marknadsmässig-
heten säkerställts eller ska säkerställas. Enligt Kollegiet 
är det av största vikt att bolagen efterföljer kravet på 
utförlig och tydlig information, för att inte förtroendet 
för bolaget, och på längre sikt, aktiemarknaden, ska 
urgröpas. 

Aktiemarknadsnämnden har därefter i uttalande 
AMN 2021:41 anfört att nämnden vid upprepade tillfäl-
len uppmärksammats på viss slentrianmässighet på 
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marknaden vid beslut om emissioner, varför nämnden 
erinrar om vikten av att bolag vid överväganden om 
kontantemissioner fullt ut beaktar Kollegiets rekom-
mendation, till såväl bokstav som syfte. Företrädesemis-
sioner är, som också konstateras i rekommendationen, 
lagens huvudregel och riktade emissioner är en avvikelse 
från huvudregeln. Det är därför inte förenligt med 
rekommendationen att utan erforderlig analys av 
förutsättningarna för att genomföra en företrädesemis-
sion besluta om en riktad emission. Enligt nämndens 
mening kräver god sed, oberoende av om emissionen 
beslutas av bolagsstämman eller styrelsen, att styrelsen 
tydligt redovisar för aktieägarna hur den resonerat när 
den kommit fram till att avvika från huvudregeln att 
kontanta nyemissioner ska ske med företrädesrätt för 
aktieägarna.

Sammanhållen rekommendation om ersättningar till 
ledande befattningshavare
I juni 2019 trädde nya regler i aktiebolagslagen i kraft, 
som bland annat medförde krav på de noterade bolagen 
att ta fram och besluta om ersättningsriktlinjer respek-
tive ersättningsrapporter för vissa ledande befattnings-
havare. I samma lagstiftningsarbete infördes även ett 
undantag i de s.k. Leo-reglerna i 16 kap. aktiebolagsla-
gen, enligt vilket mindre överlåtelser av aktier i dotterbo-
lag undantogs från Leo-reglernas tillämpningsområde.

En fråga som aktualiserades i samband med 
implementeringen av det uppdaterade aktieägarrättig-
hetsdirektivet och den senaste kodrevideringen var om 
Kollegiet borde ta ett samlat grepp på självregleringen 
kring ersättningar och incitamentsprogram, där det 
senare främst reglerades av Aktiemarknadsnämndens 
uttalanden om god sed. Kollegiet påbörjade därför 
under 2020 ett arbete med att bryta ut delar av nuva-
rande självreglering på detta område från koden och 
Aktiemarknadsnämndens praxis till ett sammanhållet 
regelverk utfärdad av Kollegiet.

De nya Ersättningsreglerna trädde i kraft den 1 
januari 2021 och ersatte den tidigare självregleringen 
avseende ersättning till ledande befattningshavare samt 
aktie- och aktiekursrelaterade incitamentsprogram. 
Reglerna innehåller också vissa bestämmelser som 
kompletterar reglerna i aktiebolagslagen om ersätt-
ningsriktlinjer och ersättningsrapport. I arbetet har 

befintliga regler om ersättningar, ersättningsprinciper 
och ersättningsrapport i Koden, med vissa förändringar, 
flyttats över till Ersättningsreglerna, varvid Kodens 
regler i dessa avseenden inte längre ska gälla. När det 
gäller incitamentsprogram innebär Ersättningsreglerna 
en kodifiering av nuvarande praxis. Förslaget till nya 
regler har utarbetats av Kollegiet i nära samråd med en 
brett sammansatt referensgrupp.

Noterade obligationer
Efter att marknadsaktörer observerat och uppmärksam-
mat Kollegiet på ett eventuellt behov av ytterligare 
självreglering avseende marknaden för noterade obliga-
tioner, gav Kollegiet 2018 Wilhelm Lüning och Mikael 
Borg i uppdrag att närmare utreda frågan. Wilhelm 
och Mikael knöt till sig en informell grupp av erfarna 
personer som representerade investerare, banker och 
emittenter samt genomförde en bredare informationsin-
hämtning bland marknadens aktörer. Arbetet avslutades 
genom en slutrapport till Kollegiet i februari 2021. 
Slutrapporten innehåller förslag till ny självreglering 
för noterade obligationer i form av ett antal principer 
samt förslag beträffande framtida huvudmannaskap och 
gränsdragning mot de standardvillkor som utfärdas av 
Svensk Värdepappersmarknad.

Kollegiet beslutade den 11 februari 2021 att över-
lämna implementeringen av principerna till Svensk 
Värdepappersmarknad för vidare behandling med 
medskicket att det är Kollegiets förväntan att emittenter 
och långivare/investerare får delta i det fortsatta arbetet.

Remissarbete med mera
En viktig del av Kollegiets verksamhet är att vara remiss-
organ för utredningar och lagförslag inom sitt arbetsfält. 
Detta gäller såväl inhemsk regelutveckling som olika 
former av regleringsinitiativ från EU:s sida. 

Kollegiets remissarbete har blivit mer omfattande 
för varje år, inte minst när det gäller EU-reglering. Det 
hänger samman med att EU-kommissionen i efterdy-
ningarna till den finansiella krisen har intensifierat sitt 
arbete med att utöka och harmonisera regleringen av 
bolagsstyrning inom unionen. Detta har tagit sig uttryck 
i en rad så kallade grönböcker, handlingsplaner och 
direktivförslag som behandlar olika aspekter av bolags-
styrning i olika sektorer av näringslivet under de senaste 

Verksamhetsberättelse



KOLLEGIET FÖR SVENSK BOLAGSSTYRNING      ÅRSRAPPORT 2021      11

sju åren. Under 2020 har Kollegiet lämnat remissvar 
avseende utredningen om ett bättre premiepensions-
system,  lagrådsremisserna om tillfälliga åtgärder för 
att underlätta genomförandet av bolags- och förenings-
stämmor samt EU-kommissionens initiativ avseende 
hållbar bolagsstyrning.

Samtliga yttranden och remissvar återfinns på Kol-
legiets webbplats www.bolagsstyrning.se.

Sustainable Corporate Governance
I december 2019 offentliggjorde Kommissionen initiati-
vet ”European Green Deal (COM(2019) 640 final), med 
ett antal principer som syftar till att göra Europa klimat-
neutralt till 2050. I juli 2020 offentliggjordes en Road-
map tillsammans med en Inception Impact Assessment, 
där syftet angavs att återkomma med EU-lagstiftning 
beträffande hållbar bolagsstyrning (Sustainable Cor-
porate Governance). Initiativet var baserat på en studie 
genomförd av EY Italien på uppdrag av Kommissionen. 
Enligt studien fanns det bevis på att europeiska bolag 
inte agerar hållbart, vilket enligt studien beror på att 
styrelsens uppgifter och bolagets intresse tolkas snävt 
och på ett sätt som gynnar kortsiktig maximering av 
aktieägarnas vinstintresse. Även investerarna har enligt 
studien ett kortsiktigt intresse och bolagen saknar ett 
strategiskt perspektiv avseende hållbarhet; bland annat 
identifierar och hanterar bolagen inte relevanta hållbar-
hetsrisker. Vidare leder arvoderingen av styrelserna till 
kortsiktighet istället för att verka för bolagets långsiktiga 
värdeskapande. Nuvarande styrelsesammansättning 
möjliggör inte ett skifte mot hållbarhet, och ramverket 
för bolagsstyrning inkluderar inte bolagets andra intres-
senters långsiktiga intressen. Slutligen saknas det möj-
lighet att hålla styrelseledamöter personligen ansvariga 
för att agera i bolagets långsiktiga intresse. Lösningen 
på dessa problem var bland annat att dels utvidga syftet 
med bolagets verksamhet till att även omfatta andra 
intressenter, samt att göra styrelsen direkt ansvarig 
gentemot dessa intressenter.

Studien avfärdades av bolagsstyrningsintressenter 
från hela Europa, inklusive Kollegiet, såsom helt oan-
vändbar som bas för lagstiftning, då de slutsatser som 
drogs inte kunde baseras på den undermåligt genom-
förda studien utan redan var bestämda på förhand. 
Kommissionen valde trots den massiva kritiken att ändå 

gå vidare med en formell konsultation som avslutades 
den 8 februari 2020. Även denna konsultation mötte 
omfattande kritik, inte minst då frågorna utformats 
på ett sådant sätt att några andra svar än sådana som 
motsvarade de på förhand uppställda tester som Kom-
missionen ville få bekräftade inte gick att lämna.

Kollegiet har sedan vintern 2019 aktivt arbetat 
tillsammans med andra intressenter, både i Sverige, 
Norden och övriga Europa, för förhindra att Kom-
missionen genomför en lagstiftning om bolagets syfte 
som på ett grundläggande sätt förändrar bolagsrättens 
fundamenta. Lyckligtvis stoppade Kommissionens eget 
Regulatory Scrutiny Board, ett internt organ som ska 
förhindra att undermåligt underbyggda lagförslag pre-
senteras av Kommissionen, lagstiftningsprocessen för en 
tid, men Kommissionen har ändå aviserat att man arbe-
tar vidare på en mer underbyggd Impact Assessment 
som skulle möjliggöra ett godkännande från Regulatory 
Scrutiny Board, se vidare under Aktuella frågor. 

Internationellt arbete
Liksom tidigare har Kollegiet under 2020 och 2021 
varit en aktiv deltagare i den internationella debatten på 
bolagsstyrningsområdet i syfte att främja svenska intres-
sen och öka kunskapen om och förståelsen för svensk 
bolagsstyrning internationellt. Bland annat har Kollegiet 
deltagit i samrådsmöten med representanter för EU-
kommissionen inom ramen för det nätverk av nationella 
corporate governance-kommittéer i EU:s medlems-
länder som Kollegiet ingår i. Detta nätverk går under 
benämningen the European Corporate Governance Code 
Network (ECGCN). ECGCN är inget formellt samarbets-
organ, men har av EU-kommissionen fått status som en 
särskild grupp att inhämta synpunkter från i samband 
med frågor om bolagsstyrning inom gemenskapen, 
www.ecgcn.org. Kollegiet bidrar även ekonomiskt till 
StyrelseAkademiens och ecoDas EU-bevakning och ges 
på så sätt tillgång till information om utvecklingen inom 
EU samt har möjlighet att ge synpunkter på Styrelse
Akademiens och ecoDas arbete.

Sedan 2018 ingår Kollegiet även i den s.k. Six Chairs 
Group, som består av ordföranden för Kollegiets mot-
svarighet i Storbritannien, Frankrike, Tyskland, Italien 
och Nederländerna jämte Kollegiets ordförande. Efter 
ett möte mellan kodutfärdarna har gruppen utfärdat ett 
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uttalande beträffande hur bolagens hållbarhetsarbete 
bör regleras. Gruppen efterfrågar eftertänksamhet från 
EU-kommissionens sida innan detaljerad hållbarhets-
reglering införs och verkar för att denna typ av reglering, 
i de fall den erfordras, bör ta sin utgångspunkt i själv-
reglering. Uttalandet återfinns på Kollegiets webbplats 
www.bolagsstyrning.se.

Nordiskt arbete
Kollegiet ingår vidare i ett nordiskt samarbete på bolags-
styrningsområdet tillsammans med kodutfärdare från 
övriga nordiska länder. De nordiska kodutfärdarna har 

beslutat att ha telefonmöte varannan månad, samt vid 
behov även träffas fysiskt. En stående punkt på agendan 
för mötena utöver nationella lägesuppdateringar är 
arbetet med nordiska principer för bolagsstyrning.  
Syftet är att visa på likheterna i den nordiska bolags
styrningsmodellen, för att på så sätt uppnå större 
inflytande i EU och visavi institutionella investerare på 
aktiemarknaden. 
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Bolagsstyrningsseminarium
Då Kollegiet avhöll sitt senaste bolagsstyrningssemina-
rium i maj 2021, planeras nästa seminarium till 2022. 
Seminarierna syftar till att synliggöra självregleringens 
arbete, uppmärksamma aktuella frågor, väcka diskus-
sion kring bolagsstyrningsfrågor i allmänhet samt 
inhämta användarsynpunkter på Koden och Kollegiets 
rekommendationer. Seminarierna är öppna.

Fortsatt nordiskt samarbete och utbyte av  
erfarenheter med andra europeiska kodutfärdare
Kollegiet kommer att fortsätta samarbetet med andra 
europeiska regelgivare genom ECGCN, nätverket för 
europeiska kodutfärdare, inte minst eftersom det ger 
direkt tillgång till de EU-tjänstemän som ansvarar för 

utformningen av EU-kommissionens förslag på bolags-
styrningsområdet.

Även inom Norden ser Kollegiet fram emot ett fort-
satt samarbete och meningsutbyte genom regelbundna 
telefonmöten och träffar. 

Sustainable Corporate Governance
Arbetet med att förhindra Kommissionen från att för-
verkliga de lagstiftningsinitiativ som ryms inom epitetet 
hållbar bolagsstyrning, dvs en förändring av syftet med de 
noterade bolagens verksamhet från långsiktigt aktieägar-
värde till att istället uppfylla samtliga bolagets intressen-
ters intressen, pågår fortsatt. Den senaste officiella upp-
dateringen från Kommissionen är att ett regleringsförslag 
ska presenteras i slutet av oktober 2021. 

Aktuella frågor

Verksamhetsberättelse
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II. � KODENS TILLÄMPNING  
BOLAGSSTYRNINGSÅRET 2020

Sammanfattning av undersökningens resultat
Med förbehåll för jämförbarheten på grund av det byte 
av leverantör av undersökningen som gjordes 2015 visar 
årets undersökning att bolagens rapportering i bolags-
styrningsfrågor fortsätter att förbättras på i princip 
samtliga områden, den positiva trenden håller i sig. 
Bolagen uppvisar överlag en ambitiös inställning när det 
gäller tillämpningen av koden. Antalet brister när det 
gäller detaljer i bolagens bolagsstyrningsredovisning i 
bolagsstyrningsrapporter och på webbplatser minskar, 
men det finns fortfarande utrymme för förbättringar 
eftersom några bolag inte lämnar samtliga uppgifter  
som krävs enligt årsredovisningslagen och koden.

Antalet avvikelser från koden ökade något under 
2020. Årets undersökning visar ett ökat antal avvikelser 
hos ett ökat antal bolag. En sådan utveckling kan både 
tolkas som positiv och som negativ. Utvecklingen är 
positiv mot bakgrund av kodens syfte att få bolagen att 
reflektera och synliggöra sin bolagsstyrning. Den följ 
eller förklara-princip som koden bygger på har som 
utgångspunkt att bolagsstyrning är något i grunden indi-
viduellt för varje bolag, och även om bolagens beteenden 
innebär att de följer majoriteten av kodreglerna, bör det 
finnas ett stort antal individuella lösningar som passar 
bolaget bättre än den standardlösning som föreskrivs 
i koden. Om bolagen känner att de måste anpassa sitt 
beteende för att inte avvika från koden, kan innovations- 
och initiativkraften minska, till nackdel för det enskilda 
bolaget och dess ägare. Däremot är utvecklingen negativ 

från utgångspunkten att om kodens regler respekteras 
torde standarden för bolagsstyrningen inom de noterade 
företagen höjas.

Fortfarande finns ett särskilt fokus på valberedning-
arnas yttrande avseende sitt förslag till styrelse, inte 
minst när det gäller kodens krav på att eftersträva en 
jämn könsfördelning i börsbolagsstyrelserna. När det 
gäller det senare har trenden från föregående år brutits 
och andelen valberedningar som tydligt motiverat sitt 
förslag till styrelse utifrån kodens könsfördelningskrav 
har minskat något.  

Syfte och metodik
Syftet med Kollegiets årliga undersökningar av bolagens 
kodtillämpning är att få underlag för att bedöma hur 
väl koden fungerar och om det finns delar av koden 
som bolagen finner irrelevanta eller svåra att tillämpa 
eller som av andra skäl inte fungerar tillfredsställande. 
Resultatet av undersökningarna ligger sedan till grund 
för den fortsatta utvecklingen av koden.

Sedan tio år tillbaka inkluderas även en kontroll av 
bolagens efterlevnad av de regler om rapportering av 
bolagsstyrning och intern kontroll samt revisorsgransk-
ning av dessa rapporter som infördes i aktiebolagslagen 
och årsredovisningslagen 2010. Syftet med under-
sökningen i denna del är att få en helhetsbild över hur 
bolagens rapportering om bolagsstyrning sker.
Underlaget för undersökningarna utgörs av bolagens 
redovisning av hur koden tillämpats i de bolagsstyr-

Kollegiet genomför fortlöpande undersökningar och analyser i syfte att följa upp hur koden tillämpas och 
att utvärdera dess funktionalitet och effekter på svensk bolagsstyrning. Som ett led i detta har Kollegiet, 
i likhet med tidigare år, låtit genomföra en kartläggning av samtliga kodbolags tillämpning av koden 
med utgångspunkt från den information de lämnar i årsredovisningar, bolagsstyrningsrapporter och på 
hemsidor. Resultatet av undersökningen redovisas i sammandrag nedan. Vi redovisar under detta avsnitt 
även praxis från Aktiemarknadsnämnden och börsernas disciplinnämnder avseende kodfrågor.

Bolagens tillämpning av koden

Bolagsstyrningsåret 2020
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1)  Se punkten 5 i Nasdaq Stockholms Regelverk för emittenter och punkten 5 i NGM:s Börsregler.
2)  Se ingressen till Kodens avsnitt III Regler för bolagsstyrning.
3)  Se 6 kap. 6 § och 7 kap. 31 § årsredovisningslagen (1995:1554).
4)  Se 6 kap. 6 § och 7 kap. 31 § årsredovisningslagen och regel 10.1-2 i koden.
5) � Ett sådant förfarande står inte i strid med årsredovisningslagen eller koden. Enligt årsredovisningslagen ska bolag vars aktier är upptagna till handel på en reglerad 

marknad upprätta en bolagsstyrningsrapport, antingen som en del av förvaltningsberättelsen eller som en från årsredovisningen skild handling. I det senare fallet kan 
bolaget välja att offentliggöra rapporten antingen genom att ge in den tillsammans med årsredovisningen till Bolagsverket, eller endast offentliggöra den på bolagets 
webbplats (offentliggörande på bolagets webbplats ska i och för sig alltid ske av rapporten). Om bolagsstyrningsrapporten inte ingår i förvaltningsberättelsen, står det 
bolagen fritt att ta in den i den tryckta årsredovisningen eller inte, detta är inget som regleras i lag eller i koden.

ningsrapporter som enligt årsredovisningslagen ska 
upprättas, övriga delar av årsredovisningen samt den 
information som lämnas på bolagens webbplatser. Från 
och med 2011 undersöks även huruvida bolagsstyrnings
informationen på bolagens webbplatser uppfyller 
kodens krav, liksom om bolagsstyrningsrapporterna 
innehåller samtliga formella uppgifter som krävs. Några 
kontroller av i vad mån de uppgifter som lämnas av 
bolagen stämmer med verkligheten görs dock inte.

Föremål för årets undersökning är liksom tidigare 
de bolag med aktier eller depåbevis upptagna till handel 
på en reglerad marknad som vid utgången av 2020 var 
förpliktade att lämna en bolagsstyrningsrapport. Enligt 
börsernas regelverk ska bolag vars aktier är upptagna till 
handel på den reglerade marknad som drivs av börsen 
följa god sed på aktiemarknaden, varvid koden utgör god 
sed.1) Utländska bolag var fram till och med 2010 inte 
förpliktade att tillämpa koden. Genom en anvisning från 
Kollegiet som trädde i kraft den 1 januari 2011, och som 
därefter influtit i koden, ska utländska bolag vars aktier 
eller depåbevis är upptagna till handel på en reglerad 
marknad i Sverige tillämpa antingen den svenska koden, 
eller den bolagsstyrningskod som gäller i det land där 
bolaget har sitt registrerade säte eller där bolagets aktier 
också är noterade.2) Om bolaget inte tillämpar den 
svenska koden, ska bolaget ange vilken bolagsstyrnings-
kod eller bolagsstyrningsregler som bolaget tillämpar 
och skälen för detta, samt lämna en förklaring över i 

vilka väsentliga avseenden bolagets agerande avviker 
från reglerna i koden. Förklaringen ska lämnas i eller i 
anslutning till bolagets bolagsstyrningsrapport eller,  
om någon sådan inte lämnas, på bolagets webbplats.

Totalt fanns vid 2020 års utgång 345 bolag med 
aktier eller depåbevis upptagna till handel på en reglerad 
marknad i Sverige, varav 332 vid Nasdaq Stockholm och 
13 vid NGM Main Regulated Equity. 18 av bolagen på 
Nasdaq Stockholm har deklarerat att de följer annan kod 
än den svenska, och dessa 18 ingår därför inte i under-
sökningen. Totalt antal undersökta bolag uppgår således 
till 327, varav 314 vid Nasdaq Stockholm och 13 vid NGM 
Main Regulated Equity, se Tabell 1. 

Bolagens rapportering om bolagsstyrning
Enligt årsredovisningslagen ska aktiemarknadsbolag 
upprätta en bolagsstyrningsrapport.3) Innehållet i 
bolagsstyrningsrapporten styrs både av årsredovis-
ningslagen och av koden.4) Om bolaget valt att avvika 
från vissa regler i koden ska enligt koden varje sådan 
avvikelse redovisas, den lösning man valt istället beskri-
vas samt skälen till detta anges. Samtliga undersökta 
bolag har precis som tidigare år lämnat en bolagsstyr-
ningsrapport, dvs. enligt lag. Tre bolag har valt att enbart 
presentera bolagsstyrningsrapporten på sin webbplats, 
oförändrat jämfört med förra året.5) För den stora majo-
ritet bolag som presenterar bolagsstyrningsrapporten i 
den tryckta årsredovisningen ingår den i knappt hälften 

Tabell 1. Antal bolag som ingår i undersökningen
2020 2019 2018

Antal Andel Antal Andel Antal Andel

NASDAQ Stockholm 332 96% 328 98% 323 97%
NGM Main Regulated 13 4% 8 2% 9 3%
Total bruttogrupp 345 100% 336 100% 332 100%
Utgår *) 18 5% 20 6% 18 5%
Totalt undersökta bolag 327 95% 316 94% 314 95%

*) Utgår på grund av ej tillgänglig information, avnotering eller sekundärnoterade bolag.

Bolagsstyrningsåret 2020
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av fallen i förvaltningsberättelsen, medan den andra 
hälften av bolagen lämnat bolagsstyrningsrapporten 
fristående i årsredovisningen, se Tabell 2. 

Inom ramen för bolagsstyrningsrapporten ska enligt 
årsredovisningslagen också lämnas en beskrivning av de 
viktigaste inslagen i bolagets system för intern kontroll 
och riskhantering avseende den finansiella rapporte-
ringen, en så kallad internkontrollrapport.6) Två bolag 
har inte lämnat någon sådan rapport, se Tabell 3. Det 
är enligt årsredovisningslagen obligatoriskt att lämna 
uppgifter om intern kontroll. Rapporteringen om intern 
kontroll skiftar i omfattning från korta avsnitt i löpande 
text till separata internkontrollrapporter.  

I internkontrollrapporten ska enligt regel 7.3 tredje 
stycket i koden bolag som inte har inrättat en internre-
vision redovisa styrelsens motiverade ställningstagande 

6)  Se 6 kap. 6 § andra stycket punkt 2 årsredovisningslagen, samt regel 7.3 tredje stycket och 7.4 i koden.
7) � Krav på revisorsgranskning av bolagsstyrningsrapporten om den ingår i förvaltningsberättelsen eller av de uppgifter som annars lämnas i bolagets eller koncernens för-

valtningsberättelse finns i 9 kap. 31 § aktiebolagslagen (2005:551). Krav på revisorsgranskning om bolagsstyrningsrapporten upprättas som en från årsredovisningen 
skild handling finns i 6 kap. 9 § årsredovisningslagen.

Tabell 2. Hur presenteras bolagsstyrningsrapporten?
2020 2019 2018

Antal Andel Antal Andel Antal Andel
I förvaltningsberättelsen i ÅR 159 49% 150 47% 152 48%
Fristående rapport i ÅR 165 50% 163 52% 157 50%
Enbart hemsida 3 1% 3 1% 5 2%
Oklart 0 0% 0 0% 0 0%
Summa 327 100% 316 100% 314 100%

med skälen för detta. I 20 procent av de undersökta 
bolagen finns internrevision inrättat, oförändrat jämfört 
med 2019. Av de övriga 80 procent av bolagen som har 
valt att inte inrätta internrevision, har styrelsen i tre 
bolag inte lämnat något motiverat ställningstagande, se 
Tabell 4. Från och med 2010 ska enligt aktiebolagslagen 
respektive årsredovisningslagen bolagsstyrningsrap-
porterna granskas av bolagets revisor,7) se Tabell 5. Fem 
bolag har inte redovisat att de låtit revisorerna granska 
bolagsstyrningsrapporten, och i ytterligare två bolag är 
det oklart huruvida sådan granskning skett.

Rapporterade avvikelser
Bolag som tillämpar koden måste inte följa varje regel 
utan kan välja andra lösningar förutsatt att de tydligt 
redovisar och motiverar varje regelavvikelse. Kollegiet 

Tabell 4. Om det av avsnittet om intern kontroll och riskhantering 
framgår att någon särskild granskningsfunktion INTE finns, lämnar 
styrelsen motiverad utvärdering till detta i avsnittet?

2020 2019 2018

Antal Andel Antal Andel Antal Andel
Ja 257 79% 248 78% 246 78%
Nej 3 1% 4 1% 6 2%
Delvis 0 0% 0 0% 1 0%
Oklart 0 0% 0 0% 0 0%
Ej aktuellt 67 20% 64 20% 61 19%
Summa 327 100% 316 100% 314 100%

Tabell 3. Finns särskilt avsnitt om intern kontroll  
och riskhantering?

2020 2019 2018

Antal Andel Antal Andel Antal Andel
Ja 325 99% 314 99% 312 99%
Nej 2 1% 2 1% 1 0%
Delvis 0 0% 0 0% 1 0%
Summa 327 100% 316 100% 314 100%

Bolagsstyrningsåret 2020
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ser det inte som ett mål att så många bolag som möjligt 
ska följa alla regler i koden. Tvärtom anser Kollegiet 
det viktigt att koden tillämpas med den flexibilitet 
som principen följ eller förklara möjliggör. I annat fall 
riskerar koden att i praktiken bli en tvingande reglering 
och därigenom förlora sin roll som norm för god bolags-
styrning på en högre ambitionsnivå än aktiebolagslagens 
och andra tvingande reglers minimikrav. Det kan enligt 
Kollegiets mening i enskilda fall leda till bättre bolags-
styrning att välja andra lösningar än de som koden 
anvisar.

Diagram 1 visar antal bolag som redovisat olika antal 
avvikelser sedan 2016. Andelen bolag som rapporterar 
fler än en avvikelse har ökat med tre procentenheter till 
knappt åtta procent 2020, innebärande att övriga 92 

procent av bolagen inte redovisar någon eller högst en 
avvikelse. Andelen bolag som redovisar en avvikelse har 
minskat till cirka 24 procent (2019: 28 procent). Cirka 68 
procent eller 221 bolag, rapporterar inte någon avvikelse 
för 2020, oförändrat jämfört med föregående år.

Totalt rapporterades 144 avvikelser från 23 olika 
regler under 2020, vilket innebär i genomsnitt 1,36 
avvikelser per bolag som rapporterat minst en avvikelse,  
i linje med snittet från föregående år.

En detaljerad nedbrytning av avvikelserapporteringen 
framgår av Tabell 6. 

Tabell 5. Framgår det av Bolagsstyrningsrapporten  
att den är revisorsgranskad?

2020 2019 2018

Antal Andel Antal Andel Antal Andel
Ja 320 98% 311 98% 306 97%
Nej 5 2% 4 1% 7 2%
Oklart 2 1% 1 0% 1 0%
Summa 327 100% 316 100% 314 100%
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Diagram 1. Antal bolag som redovisar olika antal avvikelser

Tabell 6. Detaljredovisning avvikelserapportering
2020 2019 2018 2017

Antal bolag utan avvikelser 221 214 207 217

Antal bolag med avvikelser 106 102 107 89
Antal bolag med en avvikelse 80 87 79 66
Antal bolag med flera avvikelser 26 15 28 23
Andel bolag med avvikelser 32% 32% 34% 29%
Antal bolag 327 316 314 306

Antal avvikelser 144 119 146 118
Antal regler med avvikelser 23 21 23 23
Snitt avvikelse per regel 6,26 5,17 6,35 5,13
Snitt avvikelse per bolag 1,36 1,17 1,36 1,33

Bolagsstyrningsåret 2020
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Vilka regler avviker man från?
Tabell 7 visar antalet avvikelser för samtliga regler från 
vilka någon avvikelse rapporterats sedan 2016. Bolagens 
rapportering för de fyra regler som uppvisar flest 
avvikelser, se Diagram 2, kommenteras kortfattat nedan.

Diagram 2. Antal avvikelser från enskilda  
regler i koden
Den regel som, liksom tidigare år, uppvisar i särklass 
flest avvikelser är regel 2.4 i koden. 43 bolag (13 pro-

cent) av samtliga kodbolag avviker från regeln. Enligt 
regeln får styrelseledamöter inte utgöra en majoritet 
i valberedningen, samt får styrelsens ordförande inte 
vara valberedningens ordförande. Om mer än en 
styrelseledamot ingår i valberedningen, får dessutom 
endast en av dessa vara beroende i förhållande till 
bolagets större aktieägare. Den vanligaste avvikelsen är 
att styrelseordföranden, eller annan ledamot i styrelsen, 
har utsetts till ordförande i valberedningen, oftast med 
motiveringen att denna person i egenskap av stor ägare 
och/eller av kompetensskäl ansetts mest lämpad att leda 
valberedningens arbete. I andra fall handlar det om att 
mer än en av flera styrelseledamöter som ingår i valbe-
redningen är beroende i förhållande till större ägare, och 
i ett fåtal fall om att styrelseledamöter bildar majoritet i 
valberedningen. Avvikelser från denna regel domineras 
av bolag med starkt koncentrerat ägande, ofta med den 
övergripande motiveringen att det annars blir svårt 
eller omöjligt att som privatperson kombinera rollen 
som större ägare med ett aktivt utövande av ägarrollen 
genom deltagande i styrelse och valberedning.

De regler som det därefter är vanligast att bolagen 
avviker från är 2.1, 2.3 respektive 9.7. 20 bolag (drygt 
sex procent av samtliga bolag) följer inte kodens regel 
2.1 om att inrätta en valberedning. Avvikelsen förklaras 
oftast av att det är fråga om bolag där huvudägaren eller 
huvudägarna ansett en valberedning obehövlig på grund 
av sitt stora aktieinnehav i bolaget, t.ex. som en följd 
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Diagram 2. Antal avvikelser från enskilda regler i koden

Tabell 7. Vilka avvikelser från enskilda regler i koden har bolaget 
redovisat i BSR?
Regel 2020 2019 2018 2017
2.4 43 42 47 36
2.1 20 14 13 11
2.3 13 14 20 17
9.7 11 14 19 14
7.6 9 7 8 4
2.5 8 5 9 5
4.5 8 1 0 1
4.4 7 0 2 2
9.2 5 3 5 5
4.2 4 2 2 3
2.6 2 3 0 0
9.1 2 0 1 3
9.4 2 0 0 0
1.1 1 1 0 0
1.2 1 1 3 2
1.5 1 2 3 2
4.1 1 1 0 1
4.3 1 1 2 2
6.1 1 1 0 1
7.2 1 1 0 0
7.5 1 0 2 0
8.2 1 0 1 1
9.5 1 2 2 1
1.3 0 1 1 0
1.4 0 2 2 3
7.3 0 0 0 0
8.1 0 0 1 1
9.6 0 0 1 1
9.8 0 0 0 1
10.2 0 0 2 0
10.3 0 1 0 1

Bolagsstyrningsåret 2020
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av ett genomfört offentligt uppköpserbjudande där av 
någon anledning avnotering av det noterade målbolaget 
inte kommit till stånd. Huruvida det är förenligt med 
god sed på aktiemarknaden att avvika från en så central 
bestämmelse i koden har debatterats, men med undan-
tag för kapital 10 lägger koden inget hinder i vägen för 
bolagen att avvika från vilken kodregel de önskar, så 
länge avvikelsen redovisas och motiveras. 

Regel 2.3 handlar om valberedningens storlek och 
sammansättning, främst med avseende på ledamöternas 
oberoende. 13 bolag (fyra procent av samtliga bolag) 
avviker från denna regel. I majoriteten av fallen innebär 
avvikelsen att VD och/eller andra personer i företags-
ledningen ingår i valberedningen med motiveringen att 
dessa också är stora ägare i bolaget. Det förekommer 
även enstaka fall där valberedningen besätts enbart med 
representanter för den röstmässigt största ägaren vilket 
inte följer kodens regel om att minst en valberednings-
ledamot ska vara oberoende i förhållande till huvudäga-
ren. Några valberedningar uppfyller inte antalskravet i 
koden om minst tre ledamöter.

11 bolag (drygt tre procent av samtliga bolag) rappor
terade också att man avvikit från regel 9.7 om incita-
mentsprogram. Majoriteten av dessa bolag har avvikit 
från bestämmelsen om att intjänandeperioden ska vara 
minst tre år. Regel 9.7 har per 1 januari 2021 överförts 
till Kollegiets regler om ersättning till ledande befatt-
ningshavare och om incitamentsprogram.

Bolagsstyrningsrapporternas innehåll
För tionde året i rad har bolagsstyrningsrapporternas 
materiella innehåll undersökts mot bakgrund av 
kraven i årsredovisningslagen och koden på innehållet. 
Årsredovisningslagen kräver bland annat att bolagen 
anger vilken bolagsstyrningskod som tillämpas, varvid 
samtliga bolag har angett att de tillämpar koden. Även i 
övrigt verkar bolagen vid en översiktlig granskning följa 
lagens krav.

När det gäller att följa kodens detaljkrav på informa-
tion8) finns det fortfarande utrymme för förbättring,  
se Tabell 8. Precis som tidigare år är det ett knappt tret-
tiotal bolag som inte anger styrelseledamöternas tidigare 

Tabell 8. Detaljinnehåll i bolagsstyrningsrapporten
Ja Nej Delvis

Finns information om  
valberedningen?
  Sammansättning 304 23 0
  Representantskap 289 37 0

Finns information om  
styrelseledamöter?
  Födelseår 324 3 0
  Utbildning 312 7 8
  Arbetslivserfarenhet 294 24 9
  Uppdrag i bolaget 327 0 0
  Övriga uppdrag 317 2 8
  Aktieinnehav i bolaget 321 6 0
  Oberoende 326 1 0
  År för inval 325 2 0

Ja Nej Delvis
Finns information om styrelsen?
  Arbetsfördelning 322 5 0
  Antal möten 327 0 0
  Närvaro 326 1 0

Ja Nej Delvis Ej aktuellt
Finns information om  
styrelseutskott?
 � Uppgifter och beslutanderätt 288 2 0 37
  Antal möten 281 4 2 40
  Närvaro 260 24 2 41

Ja Nej
Finns information om VD?
  Födelseår 322 5
  Utbildning 312 15
  Arbetslivserfarenhet 289 38
  Övriga uppdrag 265 62
  Aktieinnehav i bolaget 321 6
 � Aktieinnehav i närstående bolag 25 302

8) Se regel 10.2 i koden.
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arbetslivserfarenhet, ett knappt fyrtiotal bolag som 
inte anger vem som utsett valberedningsledamöterna 
och ett fyrtiotal bolag som inte redovisar verkställande 
direktörens tidigare arbetslivserfarenhet. Dessa brister 
har påpekats tidigare år. Vad gäller styrelseledamöternas 
tidigare arbetslivserfarenhet saknas rapportering om 
detta i sju procent av bolagen 2020, en liten förbättring 
jämfört med tidigare. Andelen bolag som rapporterar 
verkställande direktörs tidigare arbetslivserfarenhet 
har förbättrats marginellt, knappt 12 procent av bolagen 
2020, jämfört med drygt 12 procent av bolagen 2019, 
rapporterar inte dessa uppgifter. Andelen bolag som 
redovisar representantskap för valberedningen har 
minskat med tre procentenheter jämfört med förra året.

Ett ytterligare krav enligt koden är att bolag som 
under räkenskapsåret begått en av börsens disciplin-
nämnd eller Aktiemarknadsnämnden konstaterad över-
trädelse mot börsens regler eller god sed på aktiemark-
naden ska rapportera detta i sin bolagsstyrningsrapport. 
Två av de tre bolag som träffas av denna regel har infor-
merat om överträdelsen i sin bolagsstyrningsrapport.

Bolagsstyrningsinformation på bolagens webbplatser
För nionde året genomförs en genomgång av bolags
styrningsinformationen på bolagens webbplatser. 

Regel 10.3 i koden kräver först och främst att bolagen 
har en särskild avdelning för bolagsstyrningsfrågor på 
sin webbplats, ett krav som vi glädjande nog återigen kan 
konstatera uppfylls av samtliga bolag. En av frågorna i 
undersökningen är hur lätt det är att hitta bolagsstyr-
ningsinformationen på bolagens webbplatser. Omdömet 
är subjektivt, men förhoppningen är att man genom en 
årlig uppföljning på samma premisser åtminstone kan 
följa trender. Resultatet av årets undersökning redovisas 
i Tabell 9, där det framgår att drygt 99 procent av bola-
gen har sin bolagsstyrningsinformation lättillgänglig.

Krav på webbplatsens innehåll finns också i regel 10.3 
i koden, som utöver de tio senaste årens bolagsstyrnings-
rapporter samt revisorernas yttrande över rapporterna, 
kräver att bolagsordningen ska finnas tillgänglig. 
Här är det ett bolag som inte uppfyller kravet, medan 
resterande 326 bolag håller bolagsordningen tillgänglig. 
Vidare krävs information om befintlig styrelse, VD och 
revisor. Kravet på information om revisor uppfylls inte 
av samtliga bolag, se Tabell 10 för en närmare detalj
redovisning.

Tabell 9. Är bolagsstyrningsinformationen  
lätt att hitta på bolagens webbplatser?

2020 2019
Antal Andel Antal Andel

Ja 325 99% 312 99%

Acceptabelt 2 1% 4 1%
Nej 0 0% 0 0%
Summa 327 100% 316 100%

Tabell 10. Detaljinformation på bolagens webbplatser

2020 Ja Nej Delvis Totalt antal Totalt ja
Befintliga styrelseledamöter 327 0 0 327 100%
Befintlig VD 327 0 0 327 100%
Befintlig revisor 324 3 0 327 99%

2019 Ja Nej Delvis Totalt antal Totalt ja
Befintliga styrelseledamöter 316 0 0 316 100%
Befintlig VD 316 0 0 316 100%
Befintlig revisor 312 4 0 316 99%

Bolagsstyrningsåret 2020
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Vissa informationskrav åligger valberedningen. Koden 
kräver att samtidigt som kallelsen till årsstämman 
publiceras, ska information om de av valberedningen 
föreslagna styrelseledamöterna läggas ut på bolagets 
webbplats.9) Även om bolagen följer regeln, är deras 
information om de föreslagna ledamöterna inte helt 
komplett, se Diagram 3. Valberedningen ska även sam-
tidigt med kallelsen skriftligen lämna ett motiverat ytt-
rande som också ska finnas tillgängligt på webbplatsen. 
Valberedningens yttrande ska relatera till kraven i regel 
4.1 på en ändamålsenlig sammansättning av styrelsen 
samt att en jämn könsfördelning ska eftersträvas.  

Nio procent av valberedningarna underlät att helt 
eller delvis lämna det erforderliga yttrandet om en ända-
målsenlig sammansättning, en ökning med två procent-
enheter jämfört med föregående år. Andelen av bolagens 
valberedningar som inte kommenterade könsfördel-
ningen var 58 procent 2013, 24 procent 2014, 18 procent 
2015, 13 procent 2016, 11 procent 2017, nio procent 2018 
och sju procent 2019. Den positiva utvecklingen avstan-
nade i år då andelen av bolagens valberedningar som 
inte kommenterade könsfördelningen var åtta procent. 
Mot bakgrund av debatten om styrelsens sammansätt-

ning, särskilt när det gäller könsfördelningen och frågan 
om kvotering ska införas eller inte, är det förvånande att 
andelen valberedningar som kommenterar könsfördel-
ningen minskat, se Tabell 11.

Ett syfte med införandet av den nu aktuella kodregeln 
var bland annat att undvika kvotering och istället låta 
valberedningarna förklara hur de hanterat frågan om att 
öka andelen kvinnor i styrelsen för att på så sätt få frågan 
i fokus. Kollegiet kommer att fortsätta bevaka utveck-
lingen av könsfördelningen i börsbolagens styrelser. 

Tabell 11. Innehåll i VB:s förslag: Innehåller yttrandet särskild  
motivering om könsfördelning

2020 2019
Antal Andel Antal Andel

Ja 300 92% 294 93%

Nej 27 8% 22 7%
Delvis 0 0% 0 0%
Summa 327 100% 316 100%
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Diagram 3. Innehåll i valberedningens förslag avseende  
enskilda styrelseledamöter (”SL”)

9)  Se regel 2.6 andra stycket i koden.
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Praxis avseende tolkning av koden

Kollegiet är normgivande organ inom självregleringen 
på bolagsstyrningsområdet men har ingen övervakande 
eller dömande roll när det gäller hur enskilda bolag 
tillämpar koden. Kollegiets kansli får ibland frågor om 
hur koden ska tolkas, och även om man så långt det går 
försöker hjälpa till att reda ut vad reglerna innebär är det 
inte Kollegiets uppgift att uttolka hur koden praktiskt 
ska tillämpas. Detta sker istället av marknaden, varefter 
Kollegiet värderar den praxis som utvecklats och över-
väger eventuella justeringar av koden med anledning 
därav. Dock kan Aktiemarknadsnämnden, vars uppgift 
är att verka för god sed på den svenska aktiemarknaden, 
vara behjälplig med att tolka enskilda regler i koden. 
Detta sker genom att den som önskar ett tolkningsbe-
sked begär ett uttalande från nämnden.

Även disciplinnämnderna vid börserna Nasdaq 
Stockholm AB och Nordic Growth Market NGM AB kan 
komma att tolka koden.

Aktiemarknadsnämnden har genom åren gjort sam-
manlagt nio uttalanden där kodens bestämmelser tolkas.
•	 AMN 2006:31 prövar huruvida två ägare kan läg-

ga samman sina innehav för att beredas en plats i 
valberedningen.

•	 AMN 2008:48 och 2010:40 behandlar styrelsens 
manöverutrymme att bestämma villkoren i ett 
incitamentsprogram.

•	 AMN 2010:43 tolkar ett av oberoendekriterierna i 
koden beträffande styrelseledamots oberoende i för-
hållande till kunder, leverantörer eller samarbets-
partners som har omfattande affärsförbindelser med 
det noterade bolaget.

•	 AMN 2011:03 prövar huruvida ett erbjudande till 
vissa ledande befattningshavare i ett aktiemarknads-
bolag om löneökning villkorad av varaktigt aktie
sparande behövde hänskjutas till bolagsstämman.

•	 AMN 2015:24 prövar, i likhet med uttalande 2011:03 
ovan, huruvida ett rörligt kontantbonusarrangemang 
till ledande befattningshavare i ett aktiemarknads
bolag villkorat av varaktigt aktiesparande behövde 
hänskjutas till bolagsstämman. 

•	 AMN 2017:05 prövar i vilken utsträckning kodens 
regler om ersättningar är tillämpliga på ett incitaments-
program där ersättningen till ledande befattningshavare 
i dotterbolag baseras på utvecklingen i dotterbolaget.

•	 AMN 2018:19 prövar om en ledamot i valberedningen 
kan delta i beredningen av förslag till styrelseledamot 
avseende honom eller henne själv samt av förslag om 
styrelsearvode till honom eller henne själv.

•	 AMN 2018:48 prövar utformningen av ett incita-
mentsprogram från en större ägare.

Bolagsstyrningsåret 2020
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Disciplinnämnderna vid Nasdaq Stockholm och Nordic 
Growth Market NGM har inte särskilt tolkat koden 
under verksamhetsåret 2020, och någon tidigare praxis 
avseende tolkning av koden föreligger heller inte.

Kollegiet har även utfärdat takeover-regler som gäller 
på handelsplattformarna First North, Nordic SME och 
Spotlight Stock Market, och Aktiemarknadsnämnden 
har gjort flera uttalanden om dessa regler. Uttalandena 
motsvarar dock nämndens praxis avseende regler om 
uppköpserbjudanden i lag och regelverken utfärdade 
av de reglerade marknaderna, varför de inte behandlas 
närmare här. Någon praxis vad gäller Kollegiets per 
den 1 januari 2021 utfärdade ersättningsregler (regler 
om ersättning till ledande befattningshavare och 
om incitamentsprogram) föreligger inte heller, men 
Aktiemarknadsnämnden har genom initiativuttalandet 
2021:09 givit kompletterande vägledning i fråga om 
Leo-reglernas tillämpning på grund av god sed.  

Slutligen kan det konstateras att det ännu inte 
föreligger någon praxis beträffande den av Kollegiet per 
den 1 januari 2015 utfärdade rekommendationen om 
riktade kontantemissioner. Aktiemarknadsnämnden 
har i uttalandena AMN 2015:18 och AMN 2016:01 
prövat ett antal frågor om riktade emissioner, utan att 
beröra rekommendationen. Frågan om ersättning till 

emissionsgaranter har behandlats i uttalande 2018:47. 
Disciplinnämnden vid Nasdaq Stockholms beslut 2015:5 
och 2016:9 behandlade också bland annat frågor om 
riktade emissioner av aktier, men någon tolkning av 
Kollegiets rekommendation gjordes inte. Som angetts 
ovan i avsnittet Kollegiets arbete under året, har Aktie-
marknadsnämnden i uttalande AMN 2016:28 anfört 
att Kollegiets rekommendation ger uttryck för vad som 
i vissa hänseenden är god sed på aktiemarknaden vid 
kontantemissioner av aktier, teckningsoptioner och 
konvertibler i aktiebolag vilkas aktier är upptagna till 
handel på en reglerad marknad eller handlas på handels-
plattformarna First North, Nordic SME eller Spotlight 
Stock Market.  

Bolagsstyrningsåret 2020
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III.  UTBLICK

Utöver att redovisa Kollegiets arbete och kodens tillämpning under det gångna året vill 
Kollegiet med sin årsrapport tillhandahålla ett forum för diskussion och tankeutbyte om aktuella 
bolagsstyrningsfrågor i Sverige och internationellt. Därför inbjuder Kollegiet olika skribenter 
att publicera artiklar och debattinlägg inom detta område som bedöms vara av intresse för 
bolagsstyrningens utveckling. 

I årets rapport ingår den vitbok som publicerades i 
anslutning till Kollegiets bolagsstyrningsseminarium 
den 18 maj 2021. Vitboken beskriver de utmaningar som 
den svenska bolagsstyrningsmodellen har ställts inför 
till följd av EU-reglering i bolagsstyrningsfrågor och 
diskuterar hur EU-regleringsprocessen skulle kunna 
förändras för att ta bättre hänsyn till medlemsstaternas 
olika bolagsstyrningssystem. 

Utblick
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Foreword

From the creation of the European Economic Commu-
nity, harmonisation of company law in the Member 
States has been an important measure in striving to 
achieve freedom of establishment and free movement 
within the Common Market. Originally, this project 
was pursued through eff orts to ensure that natural and 
legal persons domiciled in one Member State were to be 
able to establish and run companies in another Member 
State without being subjected to discrimination based 
on nationality, and that any Member State company law 
provisions discriminating against legal subjects domi-
ciled in another Member State were to be removed.

For freedom of establishment to become a reality, 
however, it was not enough to purge Member State legis-
lation of directly discriminatory provisions. There were 
also major diff erences in company legislation amongst 
the Member States which, while not discriminatory, 
were nevertheless perceived as hindering corporate 
acquisitions and making the establishment of companies 
across national borders more diffi  cult, thereby frustrat-
ing the concept of a common market. The Treaty of the 
European Union therefore set forth that the Commission 
would strive towards harmonising the company legi s ation.

When Sweden became a Member State in 1995, this 
endeavour had already come a long way. The adaptions 
of Member State laws to the dozen existing company law 
directives were complete, and thus much of the original 
goal of harmonising the most fundamental aspects of 
company law had been fulfi lled. However, the Commis-
sion’s work in the fi eld of harmonising company legis-
lation continued, and continues today, but with new 
harmonisation goals. While this work initially consisted 
of harmonising company law basics, such as rules on 
registration and capital protection, the focus of the 
 Commission’s work shifted to questions more specifi c 
to the organisation of the largest listed companies in the 
Member States: what we now call corporate governance. 

And so, since the early 2000s, the focus of the Com-
mission’s work in the area of company law has been 
to improve corporate governance in European listed 
companies, with the stated aim to:
1) improve the functioning of the EU single market 

through increased harmonisation of corporate 
 governance rules and practices within the Union; 

2) strengthen the role of shareholders, particularly 
in listed companies; and 

3) increase the competitiveness of European companies. 

While these goals are admirable, the pursuit of them is 
by no means straightforward. Corporate governance, i.e., 
the system of rules, practices, and processes by which 
a company is directed and controlled, is today widely 
accepted as intrinsically connected not only with the 
structure of company law in a given jurisdiction, but also 
with the national and international markets’ organisa-
tion, ownership structure, business culture and even 
social traditions at a national level. 

This means that it is very diffi  cult to talk about “best 
practices” to work towards in corporate governance, 
save for in general terms, (as shown for instance by 
the G20/OECD Principles for Corporate Governance). 
What constitutes “good corporate governance” is thus 
a question that needs to be placed in a specifi c (national) 
context. Second, as corporate governance is so tightly 
connected to extra-legal structures and paradigms, 
it also follows that changing a corporate governance 
system is not something that can be achieved purely 
through legal means, but requires that regulatory 
changes be carried out with knowledge, and respect, 
of the surrounding corporate governance landscape. 

The Commission’s work on harmonising corporate 
governance has perhaps not always been sensitive 
enough to the interconnectedness of the diff erent parts 
of the corporate governance system and the inevitable 
national variations. At least, this has been a somewhat 
distinguishing feature in the Swedish experience as a 
recipient of the Commission’s work, as is described in 
this white paper. Somewhat ironically in the light of 
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the stated goals of the Commission’s work, the greatest 
impact of the eff orts to harmonise corporate governance 
regulation within the Union on Swedish corporate 
governance has been that it has threatened rather than 
strengthened the role of shareholders in the corporate 
governance of listed companies, which has also in turn 
risked decreasing the competitiveness of, if not Swedish 
companies directly, at least the Swedish stock market.

The purpose of this white paper, however, is not to 
criticise the work of the Commission, but to describe in 
a constructive and forward-looking way the challenges 
to the Swedish corporate governance system that it has 
posed. In many respects, these lessons could not possibly 
have been anticipated, since the Commission’s work in 
the area of corporate governance has in many ways been 
ground-breaking. But while it is clear that the Commis-
sion has learned from past mistakes, the main message 
in this report is that the EU corporate governance 

agenda is still too ambitious or, more aptly described, 
not ambitious enough when it comes to understanding 
and respecting diff erences in corporate governance sys-
tems. Because while the message is in accordance with 
the now widespread agreement that there is no “one size 
fi ts all” model for corporate governance, that is not to say 
that there are some principles for corporate governance 
that are better or worse than others. Instead, the corpo-
rate governance landscape must be viewed in the same 
way as a geographical landscape, with multiple peaks (as 
well as valleys) and multiple paths to reach them.

This report was funded by the Swedish Corporate 
Governance Board and compiled by economist Per 
Lekvall. As with Per’s previous pioneering work on 
the Nordic corporate governance model, we hope that 
this white paper will also infl uence the international 
corporate governance debate and bring a more nuanced 
perspective to the EU corporate governance agenda. 

 Arne Karlsson Björn Kristiansson
 Chair of the Board Executive Director

The Swedish Corporate Governance Board
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1. Introduction

1.1 Background and purpose of the white paper
The fi rst decades of the 21st century have seen intensive 
EU-level regulation activity within the fi elds of corporate 
law and corporate governance. The stated aims of this 
activity have been to 
i. improve the functioning of the EU single market 

through increased harmonisation of corporate 
 governance rules and practices within the Union; 

ii. strengthen the role of shareholders, particularly in 
stock-exchange listed companies; and 

iii. increase the competitiveness of European companies. 

To what extent these aims may have been achieved 
within a broader European context falls outside the 
scope of this white paper, but seen from a purely Swedish 
perspective they must be regarded as having largely 
failed. Overall, the measures taken cannot be seen as 
having brought much added value to Swedish corporate 
governance, while causing considerable problems in at 
least three crucial respects:
• Firstly, by flagrantly contravening Swedish company 

law and/or other Swedish governance rules and prac-
tices on several counts.

• Secondly, by adding significantly to the administrative 
burden, particularly that of listed companies, there-
by compelling boards and senior management to de-
vote considerable amounts of time and attention to 
bureaucratic matters rather than to business strategy 
and performance.

• Thirdly, by introducing a number of materially harm-
less but superfluous rules that only serve to increase 
the total amount of regulation without adding any 
significant value, thereby also over time undermining 
respect for more pertinent regulation. 

The aim of this white paper is to elaborate on and 
substantiate these points and from there to propose an 
EU-level regulatory approach that would better serve its 
intended purpose without causing unnecessary problems 
in Member States. The paper will provide an overview 
of the main EU regulatory activities within the fi eld, 

starting around the turn of the century, then discuss in 
some detail how the implementation of several of these 
measures in the Swedish context has posed considerable 
problems and adversely aff ected the Swedish corporate 
governance model, and fi nally outline some main 
features of an alternative regulatory approach, more 
considerate of the multitude of corporate governance 
systems within the Union.

However, in order to put these discussions in their 
proper context, we will begin with a summary of the 
roots and rise of modern European corporate govern-
ance and of early eff orts by the European Commission, 
(henceforth the Commission), to harmonise European 
corporate legislation prior to the last two decades.

1.2 The emergence of European corporate 
 governance
1.2.1 An American legacy
Modern corporate governance traces its origin back to 
the mid-1970s when the U.S. Securities and Exchange 
Commission (SEC) brought legal proceedings against the 
“outside” directors of some companies for failing to see 
and take appropriate action against alleged misconduct 
of the executive management. In fact, the term “corpo-
rate governance” is said to have fi rst appeared in a 1976 
issue of the Federal Register, the offi  cial journal of the 
U.S. federal government.1) 

The SEC action sparked a lively debate on the 
accountability of directors towards the owners of the 
company they served, with demands being aired for a 
majority of independent directors on boards, the estab-
lishment of certain board committees, and shareholder 
participation in the election of directors. Yet, with the 
exception of some requirements on companies listed on 
the New York Stock Exchange (NYSE) to have an audit 
committee, at this stage regulatory action was confi ned 
to demands on publicly traded companies to disclose 
information about the independence of their directors 
and the existence of audit, nomination and remunera-
tion committees. 

1)  Cheffins, B.R.: The History of Corporate Governance. ICGN Law Working Paper no. 184/2012. The initial paragraphs of this subsection draw heavily on this paper.
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The late 1970s and early 1980s saw three crucial new 
developments in corporate governance thinking. One 
was the agency theory, based on the pioneering work 
by Jensen and Meckling in 1976 2)  and Fama in 1980 3), 
which off ered a coherent conceptual framework that was 
to form the main theoretical basis of corporate govern-
ance for decades ahead. The second was the increased 
role of takeovers as a means to discipline boards and 
managements to act in the interests of the shareholders 
in the absence of suffi  cient shareholder power to deal 
with high-handed boards in many US listed companies 
at the time due to their highly dispersed ownership 
structure. The third new development was the increased 
engagement of institutional investors in the governance 
of companies. On this foundation, the rest of the 1980s 
and 1990s saw a rapid increase in, typically mandatory, 
regulation dealing with the same aspects of corporate 
governance as in its early days, i.e. director independ-
ence, board committees and the empowerment of share-
holders, but also with an increased focus on executive 
compensation. As there is no federal company law in the 
U.S., these regulatory eff orts mainly took the form of 
SEC rules and stock exchange listing requirements. 

1.2.2 Corporate governance comes to Europe
Up until the early 1990s, these developments were pre-
dominantly an American aff air, with few repercussions 
in other parts of the world, including Europe. However, 
as a result of a number of high-profi le corporate scandals 
in the UK around this time, a commission was set up 
under the chairmanship of Sir Adrian Cadbury with 
the remit to analyse the root causes of these events and 
to come up with proposals for remedial action. The 
commission’s report, presented in December 1992 and 
widely known as the Cadbury Report, quickly caught 
on as a pioneering contribution to European corporate 

governance and has since had a pivotal role for the 
dissemination of governance codes around the world. Its 
main contributions were not only to pick up certain key 
elements of American corporate governance and adapt 
them to European circumstances, but also to summarise 
its recommendations in a Code of Best Practice based 
on the comply-or-explain principle, a bold new notion 
within the fi eld of corporate governance regulation, and 
to have this code incorporated in the listing require-
ments of the London Stock Exchange. 

The Cadbury Report was followed by a number of 
reports dealing with various aspects of UK corporate 
governance, most prominently the Greenbury and 
Hampel reports, and in 1998 the three reports were 
amalgamated into the Combined Code of Corporate 
 Governance, the fi rst offi  cially endorsed UK national 
code. Meanwhile, the concept of corporate governance 
codes based on the comply-or-explain principle rapidly 
spread around the world, (except to the U.S.), and by 
mid-2003 no less than 141 diff erent codes in 35 coun-
tries had been published.4)  Also, several supranational 
organisations published various sets of guidelines and 
recommendations, most prominently perhaps, the 
pioneering OECD Principles of Corporate Governance 
from 1999.5) 

2) Jensen, M.C. and Meckling, W.H. (1976): Theory of the Firm: Managerial Behaviour, Agency Costs and Ownership Structure. J. of Financial Economics 3(4), 305-360.
3) Fama, E.F. (1980): Agency Problems and the Theory of the Firm. J. of Political Economy 88 (2), 288-307.
4) Cuervo-Cazurra, A. and Aguilera, R.V. (2004): The Worldwide Diffusion of Codes of Good Governanc. In Grandori, A., ed.: Corporate Governance and the Firm 

 Organization. Oxford University Press 2004, 318-348.
5) Later repeatedly updated, the most recent edition being The G20/OECD Principles of Corporate Governance, published in 2015 and endorsed by the G20 Leaders 

Summit of the same year. Other related OECD publications are the 2015 OECD Guidelines on Corporate Governance of State-Owned Enterprises, and the 2004 
OECD Guidelines for Multinational Enterprises (originally published in 1973).
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2.1 The first decades
Although the Treaty of Rome had called upon the 
Commission to harmonise corporate law in the new 
community, it was not until 1968 that the fi rst company 
law directive, on company registration, was adopted. 
Yet following this tardy start, in the subsequent two 
decades or so, twelve additional company law directive 
proposals were submitted by the Commission, all but 
three of which were adopted by the Council. Of those 
nine adopted proposals, fi ve are focused on pure corpo-
rate law issues, (the 1st, 2nd, 3rd, 6th, and 12th directives), 
whereas the remaining four dealt with accounting, (the 
4th and 7th directives), auditors, (the 8th directive), and 
the opening of branches in other Member States (11th 
directive). 

However, the sole Commission initiative of primary 
corporate governance signifi cance, the draft 5th company 
law directive on the organisation of public companies, 
the rights of shareholders to determine directors’ 
remuneration, and employee co-determination, failed 
to obtain Council approval after lengthy negotiations, 
largely due to the diffi  culty of reconciling German and 
French governance principles with the Anglo-Saxon 
tradition of the new Member States UK and Ireland. 
For similar reasons, two other draft directives from 
this period never got off  the ground, namely the 9th 
directive, on corporate groups, and the 10th directive, 
on cross-border mergers, (although the latter later re- 
surfaced in the form of Directive 2005/56/EC). 

Hence, at least from a purely corporate governance 
point of view, the outcome of these two decades of 
harmonisation work was quite meagre, and towards the 
end of the 1980s the Commission’s eff orts in this respect 
seemed to have more or less run out of steam. Instead, 
much of the energy of the 1990s and early 2000s was 
devoted to two partly related initiatives: a draft directive 
on takeovers and a crusade against dual-class shares in 
listed companies. 

2.2 The Takeover Directive
The fi rst of these initiatives traced its origin back to the 
mid-1970s, when the Commission presented a draft 
directive aimed at facilitating company takeovers in 
order to create more open and dynamic markets for 
corporate control. However, since takeover bids were 
at that time an almost unknown phenomenon on conti-
nental European markets, there was only scant interest 
in the idea among the majority of Member States and 
the idea was soon shelved. It then took until 1989 for 
the Commission to present its fi rst directive proposal on 
this issue. This met, however, with heavy criticism and 
had to be fundamentally revised before being submitted 
to the European Council and Parliament in mid-2001 
for “trialogue” negotiations and voting, where it was 
fi nally rejected due to German resistance in particular 
to its restrictive stance on defensive measures by the 
target company. In spite of this setback, the Commission 
continued its eff orts, and in April 2004, more than 30 
years after the matter was fi rst brought up, Directive 
2004/25/EC was at last adopted in a heavily watered-
down version that was widely considered to have left 
nobody happy.

2.3 Proposed ban on dual-class shares
Already before the turn of the century, the use of dual-
class shares had from time to time been the subject 
of debate. Under the mantra “one share one vote”, 
especially US- and UK-based institutional investors, who 
were accustomed to markets with predominantly dis-
persed ownership of listed companies, called the prac-
tice, more prevalent on continental European markets, 
increasingly into question for its alleged “shareholder 
democracy” defi cit and lack of proportionality between 
capital provided and strength of voice in the governance 
of the company. To some extent, it was also part of the 
controversy over the Takeover Directive, as dual-class 
shares were seen by some Member States as one means 
of defence against hostile takeovers. 

2. Early efforts to harmonise 
 European company law 6)

6) This section rests heavily on Skog, R. (2020): EU och bolagsrätten i medlemsstaterna (in English: EU and Corporate Law in the Member States). Vänbok till Anders 
 Lagerstedt – Studier i associationsrätt och förmögenhetsrätt, JURE, Stockholm (available only in Swedish); and on Skog, R. (2004): The Takeover Directive, the 
”Breakthrough” Rule and the Swedish System of Dual Class Common Stock. European Business Law Review (15), 6/2004. 
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To meet mounting pressure for an EU-wide ban on dual-
class share schemes, when the new European Commis-
sion of 2004 took offi  ce its Commissioner for Internal 
Market, Charlie McCreevy, announced his intention to 
launch some sort of regulatory intervention aimed at 
curbing the practice. This triggered a heated debate in 
which a number of Member States, especially Sweden 
and Finland, adamantly opposed any such action. The 
strong opposition to the idea had its roots in a long 
tradition of regarding share classes with diff erent voting 
rights as a legitimate way to allow major shareholders to 
largely control their companies, (a cornerstone of Nordic 
corporate governance), and more recently reinforced 
by viewing the practice as a means to encourage young 
entrepreneurial companies to go public at an earlier 
stage of development than would otherwise generally be 
the case. Proponents of the system further argued that 
“freedom of contract” is a hallmark of an open market 
economy, and that investors who disliked the system 
always had the option of refraining from investing in 
companies that used it. 

To break the deadlock, the Commission ordered a 
pan-European study to provide a more solid empirical 
basis for its further considerations. The report, pre-
sented in June 2007 7), showed that a wide variety of 
control-enhancing mechanisms other than dual-class 
shares, e.g. pyramid and cross-ownership structures, 
were prevalent all over Europe, and that there was 
no robust evidence indicating that such mechanisms 
would adversely aff ect company value. Consequently, 
Commissioner McCreevy concluded that “[t]here is no 
economic evidence of a causal link between deviations 
from the so-called ‘proportionality principle’ and the 
economic performance of companies”, and the case was 
fi nally dropped. 

A key lesson to be learned from this case is the vital 
importance of EU-level regulatory measures being 
founded on solid empirical evidence, obtained through 
objective and methodologically well-designed studies, 
rather than on eloquent and loud voices in the open 
debate or on studies designed to produce pre-deter-
mined results. We will have reason to return to this 
matter in a subsequent section.  

7) Proportionality Between Ownership and Control in EU Listed Companies. External Study Commissioned by the European Commission to ISS in collaboration  
with Shearman & Sterling LLP, and ECGI, Brussels 2007.
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3.1 The 2003 Action Plan
Before the turn of the century the Commission had 
shown only scant interest in the emergence of modern 
corporate governance. However, around this time, a 
new realisation had begun to take hold, that corporate 
governance might present an opportunity to revive and 
renew the Commission’s harmonisation agenda regard-
ing governance rules and practices, which had until then 
largely failed as we have just seen. Hence, in the spring of 
2001, the Commission ordered two fact-fi nding studies 
that would prove momentous for its continued work 
on these matters:, the law fi rm Weil, Gotshal & Manges 
was commissioned to carry out a comparative study 
of existing corporate governance codes among the EU 
Member States; and a High Level Group of Company 
Law Experts, generally known as the Winter Group, was 
given the remit to provide advice regarding key priorities 
for modernising company law in the EU. 

After a comprehensive review of the governance 
frameworks of EU Member States, which showed con-
siderable variation in terms of both legal and code-based 
regulation, the Weil, Gotshal & Manges study concluded 
that “there is little indication that code variation poses 
an impediment to the formation of a single European 
equity market” and that therefore “the European Com-
mission need not expend energy on the development of a 
code applicable to companies in the European Union”.9)  
And among a multitude of fi ndings pertaining to a broad 
range of company law and corporate governance issues, 
the Winter Group concluded that, rather than striving 
for a common European code, the Commission should 
call on all EU Member States to draw up a national cor-
porate governance code, consistent with their respective 
legal and other specifi c preconditions, according to 
which companies subject to their jurisdiction should 
report on a comply-or-explain basis.10) 

Largely based on the fi ndings of those reports, the 
Commission published its Action Plan COM (2003) 284: 
Modernising Company Law and Enhancing Corporate 
Governance in the European Union – A Plan to Move 
Forward in May 2003, outlining an ambitious agenda of 
engagement in the continued development of corporate 
governance in the EU. A key element of the plan was to 
refrain from trying to develop a common European cor-
porate governance code, due to the wide variety of legal 
frameworks within the union, but instead recommend 
each Member State to establish a designated national 
code. In the plan, the Commission also announced its 
intention to pursue an agenda of successive harmonisa-
tion of certain key aspects of corporate governance such 
as transparency, shareholders’ rights, board composition 
and directors’ remuneration and duties. The implemen-
tation of this agenda through a stream of Commission 
initiatives in diff erent legal forms was to largely forge 
European corporate governance in the decades to come.

The ensuing development may be divided into two 
main phases, with a short period of lower activity level 
in between. The fi rst ran from 2004 until roughly 2008 
and the second from 2009 onwards. Below follows an 
outline of the most important elements of this course 
of action. It does not aim to present anything close to a 
comprehensive account of EU regulatory interventions 
within the fi elds of company law, fi nancial markets and 
corporate governance during this period, but merely to 
convey an overall picture of the stream of EU legislative 
action that Swedish corporate governance faced at this 
time and to highlight some of the most consequential 
Commission initiatives in this context.

3.2 The first phase: 2004 –2008
Once its new plan was established, the Commission 
quickly went to action. In a fi rst wave lasting from 2004 
until around 2007-08, most of the issues raised in the 

3. A new EU regulation agenda 8)  

8)   This and the following subsection focus on regulatory actions pertaining to (mainly listed) companies in general, whereas regulation directed specifically towards 
the  financial services sector is dealt with only to the extent it has bearing upon corporate governance in a broader context.

9)   Weil, Gotshal & Manges (2002): Comparative Study of Corporate Governance Codes Relevant to the European Union and Its Member States, Final Report & 
 Annexes I-III, pp. 6-7.

10)   Report of the High-Level Group of Company Law Experts on A Modern Regulatory Framework for Company Law in Europe. Brussels, 4 November 2002, p 72.
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plan were systematically dealt with. To begin with, as we 
have already seen, in May 2004 the Takeover Directive 
(2004/25/EC) was fi nally adopted after a long and 
heated debate. 

This was followed by two important Recommen-
dations directly derived from the Action Plan. The 
fi rst, Commission Recommendation 2004/913/EC, 
fostering an appropriate regime for the remuneration 
of directors of listed companies, was adopted in 
December 2004. The second, in February 2005, Com-
mission Recommendation 2005/162/EC on the role of 
non-executive directors and on the committees of the 
board, recommended that a signifi cant proportion of the 
directors be independent of the company and its senior 
management and of major shareholders; separation of 
the positions of Chair and CEO in unitary boards; and 
the establishment of audit, remuneration and nomina-
tion committees in boards. Although formally issued as 
non-binding recommendations, both have had profound 
implications for the design of remuneration systems, as 
well as the composition and work organisation of boards 
of European listed companies.

Also in December 2004, the Transparency Directive 
2004/109/EC 11) was adopted, revising the earlier 
Directive 2001/34/EC, most importantly by requiring 
the directors’ signatures on the annual report to be 
preceded by a “certifi cation statement” to the eff ect that 
to the best of their knowledge the fi nancial statements 
and the management report were prepared according to 
applicable standards and conveyed a true and fair view 
of the company’s fi nancial position and performance. It 
also introduced additional thresholds for the notifi cation 
of changes of major voting rights, including lowering the 
initial threshold triggering the obligation of such notifi -
cation to fi ve per cent. (This directive was later amended 
by Directive 2013/50/EU, involving certain alleviations 
for smaller companies.)

In June 2006 the new Accounting Directive 
2006/46/EC was adopted, amending the 4th and 7th 
Company Law directives from 1978 and 1983 respec-

tively, mainly to the eff ect of requiring listed companies 
to publish annually a corporate governance statement 
disclosing inter alia which corporate governance code, 
if any, the company applies; any deviations made from 
this code and the reasons for doing so; and a description 
of the main features of the company’s internal control 
and risk management systems in relation to the fi nancial 
reporting system. It further required companies to dis-
close certain information about signifi cant off -balance 
sheet arrangements and related-party transactions of 
material signifi cance.  

In July 2007 the Directive (2007/36/EC) on the 
exercise of rights of shareholders in listed companies, 
generally known as the Shareholder Rights Directive I 
(SRD I), was adopted. Its overall purpose was to encour-
age shareholders to engage in the long-term governance 
of the company, mainly by facilitating an active and 
informed participation in general meetings. 

After this initial wave of regulation activity, through 
which the Commission realised major parts of the 
agenda of its 2003 Action Plan, it was generally thought 
that a phase of less fervent activity would follow. For a 
year or so this also appeared to be the case, as few initi-
atives of great corporate governance signifi cance were 
taken from mid-2007 until the end of 2008, (with the 
possible exception of the Commission Recommendation 
2008/473/EC concerning the limitation of the civil 
liability of statutory auditors and audit fi rms). 

However, during this period, the global fi nancial 
crisis broke out and grew, with inadequate corporate 
governance in the fi nancial sector widely seen as a 
 signifi cant contributory cause of the problems. The 
Commission soon saw the potential in this situation 
for an alleged need for more stringent regulation, 
not only within the fi nancial sector, but increasingly 
also among listed companies in general. Hence, at the 
 beginning of 2009, a new phase of EU-level regulation 
was initiated, even more frantic and far-reaching than 
the preceding one.

11)   Strictly speaking this directive does not belong to the sequence of EU company law directives but had its origin in the Commission’s ambition to harmonise the rules on 
the European securities markets.
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3.3 The second phase: from 2009 onwards
Unfi t remuneration systems were held up as one of the 
fatal fl aws of corporate governance behind the crisis. 
Thus, the Commission began by issuing two recommen-
dations on remuneration policies in April 2009, one 
directed specifi cally towards the fi nancial services sector 
and the other to listed companies in general: Recom-
mendation 2009/384/EC on remuneration policies 
in the fi nancial services sector and Recommendation 
2009/385/EC, amending the two aforementioned 
 recommendations of 2004 and 2005 as regards the 
remuneration of directors of listed companies in general. 
The stated aim of these regulatory acts was to counteract 
the harmful eff ects of inadequately designed variable 
and share-based remuneration, which allegedly under-
lay much of the short-term and excessive risk-taking 
behaviour that the Commission claimed to be a contrib-
uting cause of the fi nancial crisis. Hence a range of mea-
sures aimed to mitigate such eff ects were introduced, 
including caps on variable pay, variable components 
being strictly based on predetermined and measurable 
criteria, so-called claw-back clauses, and deferred vesting 
of share-based remuneration. 

Another perceived weakness of crisis corporate 
governance highlighted by the Commission was a lack of 
shareholders with a long-term view on their investment 
and active engagement in the governance of the com-
pany. This, in turn, was seen as a crucial cause under-
lying a mounting pressure on boards and managements 
to deliver short-term profi ts rather than long-term 
sustainable prosperity for their companies. To address 
this issue, the Commission presented a new Action Plan 
COM(2012)740 in December 2012, outlining a roadmap 
towards a modern legal framework for more engaged 
shareholders and sustainable companies. It comprised 
three key lines of action: enhancing the transparency of 
companies regarding their corporate governance prac-
tices; engaging shareholders through increased power 
to oversee remuneration policies and related-party 
transactions; and simplifying cross-border operations, 
particularly for SME-type companies.

The years that followed saw major parts of the reform 
programme outlined in this Action Plan brought to 
fruition through a series of initiatives. A fi rst step was to 
issue a consultation Green Paper on Long-term Financing 
of the European Economy COM(2013)150, followed 
in 2014 by a Commission Communication on the same 
topic, COM(2014)168, outlining a series of actions aimed 
at mobilising private and public sources of long-term 
fi nancing, developing capital markets and improving 
the access to fi nancing, particularly for SMEs. Although 
these acts were primarily directed towards the fi nancial 
sector, the proposed actions would also prove to have 
signifi cant repercussions for other types of companies.

In June 2013, the Commission then presented a new 
Accounting Directive 2013/34/EU, fi nally repealing the 
4th and 7th Company Law Directives and amending the 
aforementioned Directive 2006/46/EC. The new direc-
tive introduced a largely novel rulebook for the fi nancial 
reporting of singular companies as well as the consoli-
dated reporting of groups; supplied new defi nitions of 
companies of diff erent size categories; and introduced 
the concept of “public-interest entities” (PIE) that would 
play a crucial role in much of the forthcoming EU legis-
lation. It also introduced the Management Report, a 
complement to the annual fi nancial reporting, obliging 
companies to submit a review in more qualitative terms 
of their performance as well as the principal risks they 
face, and which was to include the Corporate Governance 
Statement introduced by the new Accounting Directive 
2006/46/EC. 

In October the same year, the new Transparency 
Directive 2013/50/EU was adopted introducing certain 
amendments to the Transparency Directive of 2004, of 
which the most important from a corporate governance 
point of view was the abolishment of the obligation of 
listed companies to issue quarterly reports. 

2014 was to become a particularly eventful year in 
terms of EU corporate governance regulation. In April, 
the Commission issued a Recommendation on the 
quality of corporate governance reporting (‘comply or 
explain’): 2014/208/EU. The background to this was a 
mounting criticism of explanations of non-compliance 
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with code provisions for being of little information 
value, arguably caused by a trend towards increased 
“legalisation” of corporate governance reporting that 
in turn entailed increasingly standardised explanations 
that were largely devoid of substantive information. 
The main thrust of the Recommendation was therefore 
to specify in more detail the structure and substance 
of explanations of departures from code provisions, to 
make them meaningful to the market.

The same month also saw the adoption of the 
comprehensive Audit Reform Package, made up of two 
separate legal acts: Directive 2014/56/EU on statutory 
audits, pertaining to all companies and amending the 
aforementioned Directive 2006/43/EC, and Regulation 
(EU) No 537/2014 on specifi c requirements regarding 
statutory audit of public-interest entities. Largely based 
on perceived weaknesses of the audit function unveiled 
by the fi nancial crisis, the Regulation part of the package 
in particular entailed far-reaching changes regarding 
the auditing of PIEs and for the auditing profession as a 
whole. 

Finally, in 2014, another comprehensive reform 
package was adopted: Directive 2014/95/EU regarding 
disclosure of non-fi nancial and diversity information 
of larger companies and groups, generally referred to 
as the Non-Financial Reporting Directive (NFRD). In 
June 2017, this directive was supplemented by a new 
instrument in the Commission’s corporate governance 
regulatory arsenal, namely non-binding guidelines for 
the implementation of a directive (in this case Commu-
nication 2017/C 215/01). This is a kind of regulatory 
act that the Commission may issue on its own account 
under certain conditions, without having to go through 
cumbersome negotiations with the elected politicians of 
the Parliament and the Council. Two years later, in July 
2019, these guidelines were further complemented by a 
Supplement on reporting climate-related information: 
COM(2109) 4490 fi nal. 

The period 2016-17 saw a relatively modest level of EU 
regulation activity within the fi eld of corporate govern-
ance. This notwithstanding, in February 2015, the Com-
mission published a Green Paper SWD(2015)13 fi nal, 

analysing the need for a European Capital Markets 
Union (CMU) and inviting interested parties to off er 
their input to this end. In September the same year, its 
Action Plan on Building a Capital Markets Union: 
COM(2015) 468 fi nal was presented, outlining a series 
of initiatives aimed, among other things, at channelling 
private and public investments to SMEs and infrastruc-
ture projects in particular; facilitating cross-border 
investment; and improving the functionality of the Euro-
pean capital market. 

Then, in May 2017, the second Shareholders’ Rights 
Directive 2017/828/EU, also known as SRD II, amend-
ing the SRD I of 2007, was adopted. Its overall aims 
were to strengthen the position of institutional investors 
in European listed companies and to encourage long-
term shareholder engagement. Measures to achieve 
this included: helping companies to identify their 
shareholders by streamlining the transmission of infor-
mation through the chain of intermediaries between the 
company and its shareholders; facilitating the exercise 
of shareholder rights at the General Meeting; increasing 
the transparency of asset managers and proxy advisors; 
and strengthening shareholders’ right to “have a say” on 
directors’ remuneration and related-party transactions, 
including the introduction of a mandatory remuneration 
report to be voted on at the Annual General Meeting. 

In March 2018, the Commission published another 
crucial action plan: Action Plan on Financing Sustain-
able Growth (COM(2018)97 fi nal), outlining a compre-
hensive program in ten “Actions” aimed at re-orienting 
capital fl ows towards sustainable investments; manag-
ing fi nancial risks related to environmental and social 
issues; and fostering transparency and long-termism in 
fi nancial and economic activity. 

The years 2018-19 also saw further implementation 
of acts regarding legislation within the corporate 
governance area: In September 2018, the (non-legis-
lative) Implementing Regulation (EU) 2018/1212 was 
published, laying down minimum requirements for 
implementing the SRD I with regard to shareholder 
identifi cation, the transmission of information between 
the company and the shareholders, and the facilitation 
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of the exercise of shareholders’ rights; in June 2019, the 
aforementioned supplement regarding climate-change 
information was added to the 2017 Guidelines on 
non-fi nancial reporting; and in July the same year, Draft 
guidelines on the standardised presentation of the 
remuneration report under SRD II were presented.

Finally, this year, the Commission in December 
issued a Communication on a European Green Deal: 
COM(2019) 640 fi nal, outlining a set of policy initiatives 
with the overarching aim of making Europe climate 
neutral by 2050. Although it spans a much broader scope 
of societal issues than corporate governance, it will also 
have far-reaching repercussions in this area.

Building on the ideas put forth in this Green Deal 
and the 2018 Action Plan, 2020 was to be a particularly 
active year, with a range of new initiatives from the 
Commission: in January, a Roadmap for a revision of 
the NFRD was launched with the aim of proposing a new 
regulation in the fi rst quarter of 2021; in April, a con-
sultation was launched with regard to a renewal of the 
Sustainable Finance Strategy; and in July, a Roadmap 
and an Inception Impact Assessment were launched 
with a view to initiating a legislative intervention per-
taining to what was referred to as “Sustainable Corporate 
Governance”. This latter initiative was largely based on a 
comprehensive study, commissioned by the Commission 
to the audit fi rm EY, which met with heavy criticism 
during the ensuing feedback period from a large number 
of commentators from diff erent backgrounds and was 
widely dismissed as unfi t for purpose as an evidence 
basis for EU-level regulation. Nonetheless, only weeks 
after this feedback period expired, the Commission 
launched a formal consultation on the same basis, which 
is due to be followed by a proposed directive in the second 
quarter of 2021.  
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Overall, the nearly two decades of intensive EU regula-
tion activity outlined above must be regarded as having 
posed considerable challenges to Swedish corporate 
governance without adding much of signifi cant value. 
Many of the Commission’s interventions concerned 
governance problems that were not present within the 
Swedish corporate governance system, and where they 
were of real relevance in the Swedish context, nearly all of 
them had already been addressed through a combination 
of legal revisions and self-regulatory advancements well 
before the launch of the Commission’s harmonisation 
agenda. Swedish Company Law underwent a thorough 
review from around 1990 until 2005, during which 
many of the principles of modern corporate governance 
were incorporated, and the self-regulation system of the 
Swedish business sector has a long tradition of swiftly 
adopting new trends and turning them into generally 
accepted practice. Hence many of the areas of the EU 
regulatory agenda from 2004 onwards had already been 
dealt with in the Swedish governance framework.

As a consequence, Swedish regulators, (lawmakers 
and self-regulation bodies), had to revise much of the 
existing regulation in order to adapt it to new EU require-
ments in ways that were in many cases not compatible 
with Swedish judicial traditions and general practice. 
A common cause of such a mismatch is that, from the 
outset, the EU regulatory agenda has been largely based 
on problems emanating from the Anglo-American 
governance framework. The reasons for this are unclear 
but may have to do with the fact that modern corporate 
governance fi rst emerged and matured in these juris-
dictions, in combination with the dominance of UK and 
US institutional investors in the international capital 
market. At any rate, the consequence has been that, to 
a considerable extent, provisions imposed through EU 
regulation have been a poor fi t for, and occasionally 
even inherently contra dictory to, Swedish governance 

principles and practices. The following section will 
be devoted to a review of some signifi cant examples of 
such diffi  culties.

The discussion will apply strictly to Swedish circum-
stances. True, as shown by a pan-Nordic study some 
years ago12), the social, judicial and institutional circum-
stances in the four major Nordic countries are similar 
enough to warrant seeing their governance frameworks 
as a common corporate governance model. It is therefore 
reasonable to assume that the challenges imposed 
on Sweden have often also been experienced in other 
Nordic countries.13) In fact they may in many cases have 
even broader European implications, since the corporate 
governance frameworks in most EU jurisdictions also 
diff er signifi cantly from the Anglo-American model.14)  
Strictly speaking, this model in its fully-fl edged form 
applies solely to Ireland among the post-Brexit EU 
 Member States. Notwithstanding, in order to avoid any 
risks of misrepresentation, the discussion that follows 
makes only occasional reference to circumstances out-
side the Swedish jurisdiction. 

Before elaborating further on these issues, a brief 
review of some signifi cant diff erences between Swedish 
and Anglo-American corporate governance is appro priate.

4.1 Key differences between Anglo-American 
and Swedish governance cultures
The single most distinguishing feature of the Swedish 
governance system is its strict owner-orientation. This 
is based on a high degree or ownership concentration 
among Swedish listed companies in combination with 
a generally favourable view of major owners taking an 
active role in the governance of their companies. In 
fact, as shown in the aforementioned study of Nordic 
corporate governance, approximately two thirds of all 
companies listed on a regulated market in Sweden had at 
that time at least one shareholder controlling more than 

4. EU regulatory actions at odds 
with Swedish circumstances

12)   Lekvall, P., ed.: The Nordic Corporate Governance Model. SNS Förlag, Stockholm 2014. 
13)   For a discussion of such problems in a Nordic perspective see Lau Hansen, J.: Utfordringerne fra EU-retten till den nordiske ledelsemodellen (Eng. Challenges to the 

Nordic governance model due to EU legislation). Nordisk Tidskrift for Selskabsret Nr. 4, 2019 (available only in Danish).
14)   For a review of the impact of EU regulation in a broader European perspective, see Hopt, K. J.: Corporate Governance in Europe. A Critical Review of the European 

Commission’s Initiatives on Corporate Law and Corporate Governance. NYU J. of Law & Business, Volume 12, Issue I (Fall 2015).
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20 per cent of the votes. By comparison, the correspond-
ing share at the London Stock Exchange Main Market 
was about one fourth. There is no reason to believe that 
these numbers are signifi cantly diff erent today.

The power of major shareholders in the Swedish 
system is further underpinned by a strictly hierarchical 
governance structure, in which the General Meeting 
has almost unlimited powers to decide on any company 
aff airs, including to issue instructions to the Board about 
how to run the company, (a power, however, which is 
rarely used in listed companies), and the ability to dis-
miss the entire Board at any time without stated cause. 
Furthermore, the (always unitary) Board is strictly sub-
ordinate to the General Meeting and typically seen as the 
owners’ instrument for running the company on their 
behalf, and the (one-person) Chief Executive Offi  cer, 
(henceforth CEO), is in turn subordinate to the board 
and subject to dismissal without notice at the board’s 
discretion. 

The board is mostly entirely non-executive, (no more 
than one member of the executive management may be 
a board director, an option used by less than 40 per cent 
of Swedish listed companies, generally by including the 
CEO on the Board), and the separation of the roles of 
Chair and CEO is mandatory by law for listed companies. 
In practice, this means that a coherent shareholder 
majority at the general meeting can eff ectively control 
the company. The possibility to form such majorities is 
further facilitated through the use of dual-class shares, 
an option used by about half of the companies listed on 
a regulated market.

The fl ip side of this strong power of controlling owners 
is a well-developed and generally eff ective system of 
shareholder minority protection. This system is made up 
of an intricate set of provisions: from a strongly worded 
– and generally respected – “general clause” in the Com-
panies Act, eff ectively banning any governance body from 
taking any action likely to favour some shareholder(s) 
at the expense of the company or other shareholders; 
via extensive individual shareholder rights and qualifi ed 
majority requirements for a range of General Meeting 

decisions; to strict transparency and shareholder 
approval requirements for related-party transactions. 
Although the system is certainly far from fl awless and in 
recurrent need of further tightening to cope with innova-
tive challenges, as a whole it appears to have been quite 
eff ective in restraining controlling owners from reaping 
undue private benefi ts from their companies.15) 

In contrast to this, the US/UK framework is charac-
terised by generally highly dispersed ownership struc-
tures of listed companies. Often, no shareholder controls 
more than 5-10 per cent of the votes which, especially 
in combination with rules limiting the scope for share-
holders to exercise their ownership rights “in concert”, 
generally entails weak shareholder power. Instead, the 
overall responsibility for the company has to be assumed 
by the Board, which is made up of a mix of executive 
and non-executive directors and where the positions of 
Chair and CEO are not infrequently, particularly in the 
US, held by the same individual. This, in turn, entails an 
inherent confl ict of interest situation on the board that 
in fact makes up a defi ning precondition for some of the 
key principles of Anglo-American corporate governance, 
such as the requirement for independence of directors, 
board committees, and increased shareholder infl uence 
on the remuneration of board and management. 

In short, whereas in the Swedish system the share-
holders see themselves as owners of the company and 
employ the Board to manage it on their behalf, in the 
Anglo-American system the Board is in charge of the 
company, with the shareholders seen rather as investors 
who enter and exit the company as they assess its perfor-
mance prospects from time to time. It should come as no 
surprise that a regulation agenda that is largely based on 
the latter system does not always fi t well into the former. 

Concluding this subsection, it should be underlined 
that the Swedish system is in no way to be seen as a 
panacea for corporate governance in other jurisdictions. 
It is designed to fi t into the Swedish institutional and 
cultural framework and appears to have served Swedish 
companies well16), but there is no evidence that it would 
perform equally well in other judicial contexts.

15)   See Nenova, T.: The Value of Corporate Voting Rights and Control: A Cross-country Analysis. J. of Financial Economics 68 (2003), 325-351; or Gilson, R. J.: 
 Controlling Shareholders and Corporate Governance: Complicating the Comparative Taxonomy. Harvard Law Review, Vol. 119, (2005), 1641 ff.

16)   See Lekvall (2014) op.cit. pp. 14-15 and 28-29.
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4.2 Major areas of judicial inconsistency
In this section we will highlight a number of cases of 
EU regulation that have negatively aff ected Swedish 
corporate governance and/or have required specifi c 
counteractive measures to mitigate such consequences. 
The discussion will fi rstly focus on the three key areas of 
early corporate governance regulation mentioned previ-
ously, i.e. independence of directors, board committees, 
and the remuneration of board and management, and 
then proceed by presenting some further instances 
of EU intervention more or less at odds with Swedish 
circumstances.

4.2.1 Independent directors
As we have seen, the notion that some directors ought 
to be independent of the company and its management 
was a defi ning aspect of modern corporate governance 
from its very beginning, (cf. p. 3). The background to 
this is the mixed composition of US boards at the time, 
typically comprising a blend of executive and non-exec-
utive directors, not infrequently with the fi rst category in 
the majority. This caused a confl ict-of-interest problem 
on boards, whereby a signifi cant proportion – or even 
majority – of the directors could have a self-interest 
that was poorly aligned with that of the company and its 
shareholders. To cope with this problem, requirements 
were introduced for a certain proportion of the board to 
be made up of “outside” directors without any relation-
ship to the company and its management that might risk 
compromising their integrity. No mention was made at 
this time of independence in relation to the owners of the 
company; in fact, when corporate governance provisions 
were incorporated in the NYSE listing requirements 
in the 1990s it was explicitly stated that even owning a 
signifi cant amount of stock in the company would not 
prevent a director from being deemed independent.17) 

The same view was adopted by the Cadbury Com-
mittee when bringing the corporate governance concept 
over to Europe. Hence, a key recommendation of its 
Code of Best Practice was that a majority of the (at least 
three) non-executive directors of the board be independ-

ent in relation to the company without any mention of 
independence vis-à-vis its shareholders. However, when 
the UK Combined Code was fi rst launched in 2006, 
“representing a signifi cant shareholder” was included 
among the set of criteria to be considered when defi ning 
a director as independent or not. This change may have 
been well motivated in the UK market, with its generally 
dispersed ownership of listed companies and subsequent 
scepticism towards strong shareholders, but makes little 
sense in many other European jurisdictions. Yet the 
same approach was broadly applied among the many 
new corporate governance codes established around 
the world in the subsequent years, whether or not the 
ownership structure in these markets resembled that 
of the UK or not. Hence, independence in relation to 
major shareholders, typically defi ned as shareholders 
controlling more than ten per cent of the votes of the 
company, became an international standard for director 
independence. 

Against this background, it may be understandable 
that one of the Commission’s fi rst initiatives as it began 
to implement its corporate governance agenda, the 
January 2005 Recommendation, contained require-
ments regarding director independence, essentially 
copied from the Combined Code concept, as a key 
element. It is nevertheless remarkable that this was 
done ostensibly without regard for the wide variety of 
corporate governance systems within the EU, in many of 
which controlling ownership of listed companies is more 
the rule than the exception. And concerning Sweden, it 
is outright anathema to its emphasis on the right – and 
duty – of major owners to govern and take long-term 
responsibility for their company.

It is clear that at least a majority of the directors 
should stand free from any personal dependence 
towards the company and its management in order to be 
able to discharge their duties with unfettered integrity. 
However, this condition is typically fulfi lled to excess in 
Swedish boards, due to their predominantly non-execu-
tive composition. Independence towards major owners, 
in contrast, is inherently contradictory to an expectation 

17)   This still (spring 2021) remains true, see NYSE Listing Requirements, Section 303A.02.

4. EU regulatory actions at odds with Swedish circumstancesWhite Paper: Challenges to Swedish corporate governance due to EU-level regulation



40      KOLLEGIET FÖR SVENSK BOLAGSSTYRNING      ÅRSRAPPORT 2021THE SWEDISH CORPORATE GOVERNANCE BOARD   •   WHITE PAPER 2021   •   15

that such owners engage actively in the governance of 
their companies, a role that must include the right to 
choose directors of their trust and liking, and also for 
themselves to take seat on the board in person.

Against this backdrop, the independence clause in the 
Commission’s 2005 Recommendation caused consider-
able concern for the Swedish “Code Group”, which at the 
time was working to develop the country’s fi rst national 
corporate governance code. The solution was to make 
a distinction between on the one hand independence 
towards the company and its senior management and 
on the other hand independence towards major owners, 
and to require a majority of the directors to be inde-
pendent in the fi rst sense but only two in the second.18)  
In fact, a provision of this purport had been part of the 
listing requirements of the Stockholm Stock Exchange 
since the mid-1990s, generally seen as a measure to 
further strengthen shareholder minority protection in 
Swedish corporate governance. 

4.2.2 Board committees
Another key element of early corporate governance was 
the notion of board committees to deal with matters 
involving inherent confl icts of interest in the typical US 
board of the time, due to its mix of executive and non- 
executive directors. Issues considered particularly at risk 
of such confl icts were the statutory audit of the company, 
the remuneration of its executives and the nomination of 
candidates for board positions. Hence the three “classic” 
board committee categories: the Audit, Remuneration, 
and Nomination committees. 

Since then, those committees have become part and 
parcel of statutory and/or code regulation all over the 
world, and their presence in at least major listed com-
panies is widely seen as a key criterion of high-quality 
corporate governance. And certainly, for the reasons just 
outlined, they are well motivated in jurisdictions where 
mixed boards of the Anglo-American type are standard. 
However, in jurisdictions where this is not generally 
the case, as in the supervisory board of two-tier systems 
and the Nordic predominantly non-executive board, 

their relevance is less obvious. It should be noted that 
the division of a board into subcommittees also comes 
at a price in terms of the risk of ending up with “A and B 
teams” in the board – and thus, in practice, inequality 
of accountability among the directors – as well as of 
increased internal bureaucracy, both potentially damag-
ing for board effi  ciency, especially in the case of smaller 
boards.

Yet in boards of, say, 7-8 or more members, the estab-
lishment of committees for dealing with certain sub-sets 
of the board’s total range of duties may be an effi  cient 
way of organising its work. Not least, this is often the 
case when it comes to audit committees, typically set 
up to deal with matters of fi nancial reporting, internal 
control and risk management, areas for which the work-
load of boards has multiplied over the last 10-15 years. 
Especially in larger boards, it is therefore generally more 
effi  cient to have a subset of the directors go into detail 
about such matters in order to prepare and propose the 
board’s decisions, rather than having the entire board 
get bogged down in this work. Likewise, it is generally 
impractical to have the whole board engaged in negotia-
tions with executives regarding their remuneration. 

However, such considerations are relevant to how the 
board’s work is organised, not to concerns regarding the 
board’s integrity and any potentially adverse eff ects of 
failures of this kind. They are therefore not well-founded 
motives for imposing statutory regulation, but should 
generally be better left to the discretion of individual 
boards – or possibly to code regulation based on the 
comply-or-explain principle. In fact, had modern cor-
porate governance emerged in a Continental European 
governance context, it is hard to imagine that matters 
regarding the internal organisation of boards’ work 
would have been made subject to mandatory regulation.

Ostensibly unmoved by such considerations – 
although still with explicit reference to the kind of 
confl ict-of-interest issues just mentioned – in its 2005 
Recommendation, the Commission recommended the 
establishment of Audit, Remuneration and Nomination 
committees in listed companies throughout the EU. 

18)   Among the four major Nordic countries, Finland and Norway also opted for the same solution in their national codes, whereas Denmark followed  
the Commission  recommendation.
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It should be noted that, although this was formally 
a non-binding regulation, in practice it was widely 
understood as quite a strong requirement, not to say a 
covert threat of statutory legislation unless appropriately 
complied with. Consequently, over the subsequent 
decade, corporate governance codes of a more or less 
voluntary nature were introduced in all Member States, 
generally providing for listed companies to set up those 
three committees.

Audit committees 
Little more than a year after the 2005 Recommendation, 
it was followed by the 2006 Statutory Audit Directive 
requiring “public interest entities” (PIEs) to have an 
audit committee comprised according to specifi c criteria 
and assigned to perform certain duties, though with the 
possibility of Member States to exempt SMEs. In the 
original proposal, no fl exibility was granted to instead 
allow the relevant duties to be performed by the board as 
a whole, if it should see fi t. However, in view of the Swed-
ish circumstances just described, Sweden, (along with 
some other Member States), adamantly requested such 
a possibility, and in the fi nal negotiation, a clause to the 
eff ect that Member States could exempt companies with 
a body performing equivalent functions to an audit com-
mittee from the obligation to set up such a committee. 

Then, in the wake of alleged failures of the statutory 
audit of many companies during the fi nancial crisis, the 
2014 Statutory Audit Directive was adopted as part of 
the aforementioned “Audit Reform Package”, (cf. p. 10), 
substantially amending the 2006 directive and expand-
ing the role of the audit committee of PIEs. For a number 
of reasons, the implementation of those directives 
caused considerable challenges to Swedish lawmakers.

First, the regulation as a whole must be deemed 
largely superfl uous in the Swedish context. Already in 
the mid-1990s, it had been contemplated as part of the 
then on-going review of the Swedish Companies Act 
to oblige listed companies to have an audit committee. 
It was, however, considered unnecessary, both on 
the aforementioned grounds that Swedish boards 

were devoid of the sort of inherent confl ict of interest 
problems that were the primary rationale for audit 
committees in Anglo-American boards, and because 
the duties typically assigned to such committees were 
already included in the broadly defi ned responsibility of 
a Swedish board. Nevertheless, for reasons of effi  ciency, 
many major Swedish listed companies had at that time 
already established some sort of audit committee, and 
with the inclusion of a provision to this eff ect in the 
Swedish Code, the practice was expanded to almost all 
listed companies and given a more standardised form. 
Therefore, when the 2006 Directive came, most of its 
content was already in place among Swedish listed 
companies.

Second, the requirement of the directive that at least 
one committee member shall have competence in 
accounting and/or auditing, (Article 39, point 1), risks 
assigning a stronger accountability for the work of the 
committee to the person designated to fulfi l this crite-
rion, which inevitably entails a corresponding alleviation 
of the accountability of other members. It thus stands in 
sharp confl ict with Swedish corporate law tradition, 
according to which all members of a board – or a sub-
committee thereof – have a joint and several responsibil-
ity for the discharge of their duties. What this distortion 
of the distribution of responsibilities among committee 
members may mean practice remains to be seen, as no 
precedential case has yet been tried in court.19) 

Third, especially with the expansion of its role brought 
about by the 2014 directive, the audit committee was 
turned into an almost separate governance body, more 
or less independent of the board and with its own duties 
and responsibilities. Such an arrangement may be 
 warranted in other governance systems, and is in fact not 
prohibited in the EU framework. In the Swedish context, 
however, where a board committee can comprise only 
members of the board and only perform functions within 
its scope of duties, and where the board as a whole is 
always responsible for any action taken by a committee, 
it would amount to a fundamental contradiction in 
terms. Moreover, since in Sweden, as we have seen, it is 

19)   It should be noted, however, that the mandatory inclusion of specialists on the board is again discussed in the area of sustainable corporate governance, where one of 
the questions from the Commission in its public consultation was whether there should be a mandatory requirement for a sustainability expert on the board of directors.
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in principle voluntary for boards to have a specifi c audit 
committee or not, any provisions pertaining to the duties 
of the audit committee must in the Swedish context be 
understood as directed to the board, leaving to its discre-
tion the determination of whether to carry out those tasks 
as a whole or to set up a committee as a preparatory 
subordinate body. Against this background, it becomes 
confusing when the text of Article 39 of the 2014 Direc-
tive is consistently directed towards the audit committee, 
whereas the board is mentioned only marginally.

Finally, a fourth issue potentially has even more 
disquieting implications: The statutory auditor is strictly 
defi ned in the Swedish system as the shareholders’ 
tool for reviewing not only the accounts and fi nancial 
reports of the company, but also certain aspects of the 
performance of the board and management, (primarily 
pertaining to compliance with the Articles of Association 
and other relevant rules and instructions including, 
as the case may be, instructions issued by the General 
Meeting (cf. p. 13), rather than to the management of the 
company’s business as such). 

Thus, the board is itself subject to review by the 
auditor in the Swedish system, which makes it critical 
that a healthy “arm’s length distance” be at all times 
maintained between the auditor and the board, (includ-
ing, of course, any subcommittee of it). It therefore 
strikes a strange note in Swedish ears when the board 
– as a whole or through its audit committee – is required 
not only to “review and monitor the independence of 
the statutory auditor…” but, even more remarkably, 
to “monitor the statutory audit of the annual and 
consolidated fi nancial statements, in particular, its per-
formance…”.20)  In other words, the reviewed is required 
to review the reviewer. 

Notwithstanding such considerations, the Swedish 
lawmakers found it unavoidable to implement these 
points almost to the letter, which, thanks to generally 
sensible people on both sides of this line of demarcation, 

in practice seldom causes much harm. Yet they contain 
a disquieting seed of uncertainty about the integrity 
of the auditor vis-à-vis the company, and it remains to 
be seen what this will mean in terms of clarity of the 
responsibilities of the two parties in any forthcoming 
legal showdown. 

Nomination committees 
This committee is mandatory for signifi cant fi nancial 
institutions, according to the EU Capital Requirements 
Directive IV (2013/36/EU), but only recommended 
for other types of company. Even so, in the Swedish 
context it is a strange concept, fundamentally incon-
sistent with Swedish governance culture, according to 
which no member of a governance body should have a 
decisive infl uence upon the selection of their successor. 
Therefore, the notion of assigning to a subcommittee of 
the board the task of nominating candidates for board 
positions, fi rst introduced in Europe by the Cadbury 
Committee, has never taken hold in the Swedish busi-
ness community. 

Instead, already in the autumn of 1993. Aktie-
spararna, (the Swedish Shareholders’ Association), an 
association of mainly retail shareholders, introduced 
the concept of an “election committee”, appointed by 
and predominantly made up of shareholders, in its 
pioneering “Guidelines for better control for owners of 
publicly listed companies”.21) In the subsequent decade, 
most major Swedish institutional investors followed suit 
in their various “ownership policies”. 

Hence the ground was already prepared when the 
Code Group, commissioned to develop the fi rst national 
Swedish Code, was faced with the dilemma of how to 
take account of the provision in the then forthcoming 
2005 Recommendation for boards of listed companies 
to have a committee for the nomination of candidates 
for board positions without breaking with Swedish 
governance principles. The solution was to pick up the 

20)   Directive 2014/56/EU, Article II, point 32.6, items (c) and (d).
21)   The trigger for this development was a proposed merger between the car-makers Volvo and Renault, which was finally withdrawn in December 1992 after a long and 

heated debate with Aktiespararna as one of its main critics, and which led to the resignation of almost the entire board of Volvo. To address this situation, a group of 
major Swedish institutional investors joined forces and formed “Friends of Volvo”, a loosely knit cooperation forum whose aim was to nominate a new board for Volvo. 
This intervention of a number of institutional investors in the governance of a major listed company is generally seen as the origin of modern corporate governance 
in Sweden and the embryo of the Swedish version of nomination committees. For a more comprehensive account of this pivotal course of events, see Skog, R.: 
A remark able decade: The awakening of Swedish institutional investors. European Business Law Review 2005, p. 1017. 
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concept of Election Committee, defi ne and formalise it 
in a coherent manner and provide for the shareholders 
of listed companies to establish such a committee with 
the task of preparing the board election at an upcoming 
General Meeting. Since then, this form of shareholder- 
appointed nomination committee has become general 
practice among listed companies as well as many other 
types of company in Sweden. 

4.2.3 Remuneration 
This third key topic of early corporate governance has 
been subject to extensive regulation eff orts by the Euro-
pean Commission. It began with the 2004 Recommen-
dation on remuneration of directors of listed companies; 
continued in the wake of the fi nancial crisis with the 
2009 Recommendation regarding the regime for the 
remuneration of directors of listed companies, (and a 
corresponding recommendation the same year directed 
specifi cally towards the fi nancial services sector); and 
was completed – to date – through parts of the 2017 
Shareholders’ Rights Directive II.

In the international corporate governance discourse, 
remuneration regulation has been largely aimed at 
empowering the shareholders of companies with highly 
dispersed ownership to “have a say” regarding the 
remuneration of directors. Again, we see a refl ection of 
the Anglo-American governance model, where the board 
traditionally has more or less singlehandedly been able 
to determine its own remuneration. 

The Swedish system is fundamentally diff erent. The 
Swedish Companies Act requires the General Meeting 
to decide on all remuneration of board directors in 
detail – no delegation to the board regarding director 
remuneration is permitted. Nor is the board part of the 
preparation process – the proposal for board remuner-
ation is dealt with by the shareholder-led nomination 
committee. 

Also with regard to remuneration of the CEO and 
other executives, the shareholders are in full control 
of remuneration matters throughout the governance 
chain – provided they opt to make use of it. This is 
accomplished through the ease and swiftness with which 

the shareholders can issue binding instructions to the 
board or CEO, or have the entire board removed if they 
are unhappy with the way it handles matters within its 
decision competence. This feature of Swedish corporate 
governance may be a contributory cause for the more 
modest board and executive remuneration levels 
generally seen in Sweden, (as in other Nordic countries), 
than in some other parts of the world.22)  It also means 
that much of the EU regulation within this fi eld, largely 
aimed at strengthening the shareholders’ grip on board 
and executive remuneration, has done little more in 
the Swedish context than batter at open doors.  When it 
comes to remuneration of executives, the EU regulation 
also involves an unfortunate interference to the Swedish 
governance chain, where the power to determine execu-
tive remuneration provides a crucial tool for the board to 
secure the best possible management of the company.

It is also worth highlighting in this context the 
long tradition of transparency and the strong role of 
self-regulation that characterises the Swedish business 
community, not least regarding matters of remuner-
ation. Thus, already in 1993, the then Association for 
Generally Accepted Principles in the Securities Market 
(Sw. Näringslivets Börskommitté, NBK), a long-standing 
body within the corporate sector’s self-regulation 
system, issued a recommendation involving for the time 
quite far-reaching transparency regarding the employ-
ment conditions of CEOs of listed companies. 

These circumstances notwithstanding, when the 
European Commission published its 2004 Recommen-
dation on remuneration of directors of listed companies, 
its provisions regarding remuneration committees, 
a General Meeting vote on a forward-looking remu-
neration policy, (thus introducing “say-on-pay” on an 
EU-wide scale), and increased transparency regarding 
directors’ remuneration were largely incorporated in the 
then upcoming Swedish Code. However, the important 
diff erence was that the Swedish provisions applied solely 
to the company management, (since the remuneration 
of non-executive directors is, as we have seen, always to 
be determined by the shareholders). And a year later, 
in 2006, the Swedish lawmakers introduced a man-

22)   See Lekvall, ed (2014) op.cit., pp. 84-86.
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datory and binding “say on pay” vote at the AGM, also 
applicable to executives directly subordinate to the CEO, 
and required detailed disclosure at individual level of 
all aspects of remuneration of board members, the CEO 
and, where relevant, the deputy CEO. Arguably, a cause 
for this remarkable leniency towards a non-binding EU 
recommendation, in spite of the already strong grip of 
Swedish shareholders on remuneration matters, may 
have been a fear that the Swedish equity market would 
otherwise not be considered up to international stand-
ards in terms of corporate governance. 

The next major step in this course of events was 
the Commission’s 2009 Recommendation regarding 
the remuneration of directors of listed companies, 
issued in the wake of the fi nancial crisis and involving 
further far-reaching provisions, with particular focus on 
variable pay and share-based incentive schemes. With 
the consent of the Swedish Government, this regulatory 
act was to be implemented by the Swedish Corporate 
Governance Board through a thorough review and 
expansion of Chapter 9 of its existing Code, dealing with 
executive remuneration. This turned out to be a particu-
larly challenging task, as many of the provisions in the 
recommendation proved diffi  cult – and in some cases 
impossible – to reconcile with prevailing Swedish legal 
and/or self-regulatory conditions. Below follows a brief 
review of some of those provisions.

Recommendation 3.2, stating in brief that the “(a)ward 
of variable components of remuneration should be 
subject to predetermined and measurable performance 
criteria /…/ and include non-fi nancial criteria /…/ such 
as compliance with applicable rules and procedures”. 
In the Swedish context, the last phrase of this provision 
would not be seen as a performance criterion, but as a 
condition for the payment of any variable remuneration 
at all, not to say grounds for legal action to have remu-
neration already paid reclaimed.  In Sweden, compliance 
with applicable rules and procedures is a prerequisite 
for a director or a CEO to be granted discharge from 
liability at the AGM and cannot be used as example of 
performance criteria. The phrase was therefore dropped 
in the corresponding Code provision.

Recommendation 3.4, requiring remuneration contracts 
to include a claw-back clause, permitting the company to 
reclaim variable components of remuneration “awarded 
on the basis of data which subsequently proved to be 
manifestly misstated”. This provision was diffi  cult to 
reconcile with Swedish conditions for several reasons, 
one being the fact that all remuneration accrued in a year 
triggers individual taxation the same year, thus making it 
complicated to have such remuneration repaid, espe-
cially if it was not paid in cash. On the other hand, if the 
recipient of the remuneration is culpable for the mis-
statement of the data on which basis it is made, the pro-
vision is superfl uous, since in such a case the company 
can sue the individual for the fi nancial loss suff ered. For 
these reasons, it was not deemed possible to introduce 
an unconditional provision according to the letter of the 
recommendation. Instead, the board was obliged to 
consider imposing a restriction of this kind of remunera-
tion paid in cash, (a consideration probably never having 
led to the imposition of such restrictions in practice).

Recommendation 3.5, providing in its second paragraph 
that “[t]ermination payments should not be paid if the 
termination is due to inadequate performance”, e.g. in 
the case of the CEO of a company. However, in Sweden, 
a CEO is normally employed with an until-further-notice 
contract with the diff erence, with the diff erence to any 
other employee’s employment conditions being that 
a CEO may be dismissed with immediate eff ect at any 
time. It is therefore necessary to grant the individual at 
least some minimum degree of security, if not through a 
reasonable severance pay then by substantially raising 
the fi xed salary, which would in most cases prove con-
siderably more expensive to the company. Depriving the 
CEO of a reasonable degree of fi nancial security would 
only result in weakened integrity vis-à-vis the Board, 
thus fostering overly prudent and risk-averse rather than 
entrepreneurial CEO behaviour, not least to the detri-
ment of the company itself. In addition, the criterion 
“inadequate performance” was regarded as allowing an 
unacceptable degree of subjective judgement and sheer 
arbitrariness in practical application. 
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For these reasons, this part of Recommendation 3.5 was 
not implemented. (The fi rst paragraph, however, involv-
ing a cap on severance pay of two years’ fi xed salary, 
was implemented with the further restriction that fi xed 
salary during a period of notice is also to be included in 
the cap.)

Recommendation 6.1, encouraging institutional 
investors to attend General Meetings and make use of 
their votes regarding directors’ remuneration. Since the 
Swedish Code is directed exclusively towards companies, 
no provision of this purport was included in the Code. 
However, provisions of similar purport are included 
in the Ownership Policies of most major Swedish 
institutional investors and in the Swedish Investment 
Fund Association’s Guidelines for fund management 
companies’ shareholder engagement.

Recommendation 9.2, obliging the Remuneration Com-
mittee to ensure that any consultants engaged to assist in 
the development of remuneration systems do not simul-
taneously advise the human resources department or 
the company management. This is a typical example of 
EU provisions issued with little regard for the conditions 
prevalent in smaller markets. In a country like Sweden, 
there is only a very limited number of consultants with 
the knowledge and experience required to provide the 
kind of advice needed by major listed companies. For 
many listed companies, it may therefore prove diffi  cult 
– if not impossible – to fi nd consultants of the required 
standard without any other relationship to the company. 
For this reason, the Swedish Code simply stipulates that 
if the board or its remuneration committee uses the 
services of an external consultant, it must ensure that 
there is no confl ict of interest caused by any other assign-
ments of this consultant for the company or its executive 
management.

All in all, these and some additional minor deviations 
from the letter of the Recommendation caused the Com-
mission to conclude in a report on its application by the 
Member States that at least half of the recommendations 

had not been implemented by Sweden23), a conclusion 
that in view of the eff orts described to cope with some 
of the most diffi  cult provisions must be regarded as 
grossly misstated. Furthermore, it should be noted that 
many of the provisions of the Recommendation were 
either written in casu or directed towards specifi c types 
of remuneration programmes and therefore did not 
cover other types of incentive programme or remunera-
tion used in the Swedish market, e.g. the allowance of 
convertibles. 

4.3 More limited-scope cases of 
judicial inconsistency
In addition to the broad areas of regulation discussed 
so far, this section will highlight a few examples of more 
limited-scope EU regulation more or less at odds with 
Swedish governance rules and procedures. 

4.3.1 The certification statement in annual reports
As previously mentioned, (p. 8), the 2004 Transparency 
Directive included a provision requiring the directors’ 
signatures on the annual report to be preceded by a brief 
“certifi cation statement” to the eff ect that, to the best of 
their knowledge, the fi nancial statements and the man-
agement report were prepared according to applicable 
standards and convey a true and fair view of the com-
pany’s fi nancial position and performance. However, 
intrinsic to their position as a board member, a Swedish 
director bears an individual liability for damage infl icted 
upon the company or its shareholders by intent or negli-
gence that extends beyond what is specifi ed in the rele-
vant directive provision, (Article 4, item 2c). Therefore, 
the inclusion of a statement of the kind prescribed by the 
directive would in fact serve to alleviate the liability of a 
Swedish director. Furthermore, the phrase to the best of 
their knowledge would risk further limiting the liability 
to damage caused by intent, thus excluding negligence 
as grounds for liability. 

For these reasons, no provision regarding a certifi -
cation statement was included in the Swedish Annual 
Reports Act when the Transparency Directive was 
transposed into Swedish law.

23)   Report [COM(2010) 285 final] on the application by Member States of the EU of the Commission Recommendation (2009/385/EC) on directors’ remuneration, footnote 1. 
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4.3.2 Detailed specification of board duties
Not least when it comes to corporate governance-related 
matters, the Swedish Companies Act is framed at a 
relatively high level of principles. Thus, the duties of 
the board are only stated briefl y and in overall terms, 
to the eff ect that it is responsible for organising the 
company and managing its aff airs, regularly assessing its 
fi nancial situation, and ensuring that its arrangements 
for accounting, fund management and fi nances are 
adequately controlled, without specifying in more 
detailed terms what these duties embrace in practice. 
The underlying belief is that by shunning more detailed 
elaborations of directors’ duties, the risk of leaving loop-
holes is avoided – nothing mentioned means nothing 
forgotten. 

The EU corporate governance regulation philosophy 
appears largely devoid of such considerations. The most 
conspicuous example of this to date is the 2014 Statutory 
Audit Directive, where the duties of the audit committee 
are specifi ed in quite detailed and concrete terms, 
(Article 39, point 6). To see the implications of this in 
the Swedish context, it should be borne in mind that 
a Swedish board committee can only comprise board 
members and only deal with matters within the board’s 
scope of responsibility. Thus, in the Swedish context, the 
detailed duties of the audit committee specifi ed by the 
Audit Directive are automatically transposed into duties 
of the board as a whole, which, in turn, is in conspicuous 
breach of Swedish legislative tradition as just described.

This conundrum was the subject of substantial 
concern in connection with the transposition of this 
directive into Swedish law. Nonetheless, the lawmakers 
fi nally found it unavoidable to include the provisions of 
the directive almost to the letter. This, together with a 
number of later similar cases, threatens to increasingly 
dilute the Swedish Companies Act and instead turn 
it into an ungainly mixture of overall provisions at a 
high level of principles and elements of cookbook-like 
detailed instructions.

4.3.3 Break-down of traditional responsibility 
 structure in boards
Swedish civil law recognises no “collective responsibil-
ity”. All legal responsibility is individually borne. For 
corporate boards, there is a long-standing principle 
that the directors are jointly and severally responsible 
for the board’s decision-making and for upholding its 
control functions, and that each director may be sued for 
damage caused by collective decisions or control failures 
if the director is deemed negligent. 

Nowadays, this collective responsibility of board 
directors is increasingly being challenged by demands 
for designated directors with special competences. The 
most conspicuous example of this is the requirement 
for at least one member of an audit committee to have 
competence in accounting and/or auditing, but also the 
formation of special-purpose board subcommittees will 
in practice compromise the strictly joint and several 
allocation of responsibilities among board members that 
is characteristic of the Swedish corporate governance 
model.

A related problem is the mounting fi nancial risk 
exposure of board members due to more severe 
sanctions for alleged neglect of duties, until now most 
pronounced within the fi nancial services sector, but 
increasingly aff ecting other types of business. This prob-
lem threatens to be further exacerbated by recent ideas 
about broadening the accountability of boards to apply 
to wider circles of stakeholders than the shareholders, 
most recently being fl oated within the framework of 
the Commission’s upcoming intervention regarding 
“sustainable corporate governance”, (see section 4.4.3 
below). It may reasonably be questioned how attractive 
it will be to sit on boards with legal accountability to a 
more or less disparate circle of stakeholders with often 
mutually confl icting interests under threats of devas-
tating administrative sanctions in case of alleged failure 
to adequately discharge one’s duties. At the very least it 
will be sure to come with signifi cantly increased costs for 
companies.
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4.4 Two cases of more administrative than 
 judicial implication
In this section, two major EU interventions are outlined 
that pose little problem due to sheer legal inconsistency 
with prevailing circumstances, but all the more through 
increased bureaucracy and a greater administrative 
burden for the companies concerned, generally to little 
or no benefi t in terms of better corporate governance. 
And, as pointed out in the introductory section of this 
report, such regulation is far from harmless: First, 
although often bearable on a case-by-case basis, by being 
repeatedly added to through an incessant stream of new 
regulation, over time it turns into a signifi cant burden 
even for large companies. Second, and in the long run 
probably even more damaging, it tends to divert the 
time and focus of boards and managements away from 
matters of business strategy and performance towards 
administrative matters and sheer formalities.24) Both 
these trends risk contributing to a continued under-
mining of the competitiveness of European companies 
in relation to their overseas competitors. 

4.4.1 The NFRD and its related implementing acts
The Non-Financial Reporting Directive (NFRD), 
amending the 2013 Accounting Directive mainly by 
obliging larger PIEs to report annually on their perfor-
mance regarding certain CSR-related matters and diver-
sity policy, was generally well received in the Swedish 
business community. Indeed, many of the roughly 100 
companies that were to be targeted by the new rules had 
already started to include sustainability information in 
their annual reporting. Even so, it was widely held that 
it would be valuable to give this information a more 
standardised format across companies, business sectors 
and Member States. 

The directive was therefore implemented in close 
resemblance to its letter and content with one important 
exception: Since it was considered pointless to impose 
new legislation that would codify what was already 
largely general practice among the companies con-
cerned, the Swedish lawmakers used the option, given 

by the directive, to broaden its application to a wider 
range of companies. Thus, the criterion regarding the 
minimum number of employees at companies to which 
the rules would apply was lowered from the directive’s 
500 to 250, thereby expanding the number of companies 
concerned to approximately 1600. 

A few years after the directive, the Commission 
issued an Implementing Act in the form of Guidelines on 
non-fi nancial reporting (2017/c 215/01) which, contrary 
to the directive itself, caused considerable concern in 
the Swedish business community. It had been preceded 
by a consultation process during which many Swedish 
and international respondents expressed their concern 
regarding the level of detail and prescriptiveness which, 
it was considered, would severely limit the degree of 
fl exibility in application allowed by the directive and 
signifi cantly increase the administrative burden for com-
panies compared with the directive. It was also pointed 
out that, whereas the directive allowed for guidelines on 
methodology for reporting, the consultation seemed to 
imply an intention to also extend the factual content of 
the directive.

However, little regard was apparently taken of such 
considerations in the fi nal guidelines, which are in part 
very detailed and prescriptive and even expand the 
substance matter of the directive. One example of this 
is point 1(a) under Article 19a, which calls for “a brief 
description of the undertaking’s business model”. In the 
guidelines, this is proposed to include descriptions of the 
business environment in which the company operates; 
its organisation and structure; the markets in which it 
operates; its objectives and strategies; and main trends 
and factors that may aff ect its future development. Apart 
from the concern of such reports from a purely trade 
secrecy point of view, one may easily conceive of lengthy 
narratives of little relevance for the understanding of the 
company’s sustainability performance – or, the other 
way around, of green-washing boilerplate accounts of 
the company’s business. Another example is the exten-
sive promotion of the use of key performance indicators 
(KPIs), preferably in quantitative form, to describe the 

24)   In fact, this development has given rise to ideas of establishing another governance body beside the legal board, often referred to as an Advisory Board, with the remit 
to focus solely on matters of business strategy and performance, whereas the legal board attends to regulation compliance and other formalities. This would be an ex-
tremely unfortunate development for several reasons, the most important perhaps being the lack of legal accountability it would entail for those governing the business.
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company’s sustainability behaviour, a practice that 
certainly facilitates comparisons but tends to do so at 
the expense of more in-depth and relevant information 
about the individual company. One cannot avoid the 
impression that this uncritical promotion of KPIs is 
aimed more towards satisfying the needs of major insti-
tutional investors and their proxy advisers, often having 
to deal with hundreds – if not thousands – of stockhold-
ings, than of company owners with more concentrated 
holdings, which is in fact the dominating ownership 
model among European listed companies.

Finally, a point on the requirement to disclose: 
a description of the diversity policy applied by the 
company, the objectives of that policy, how it has 
been implemented, and its results in the reporting 
period, (Directive 2014/95/EU, Article 1, point 2(a)). 
In the guidelines, this is further extended to include 
a specifi cation of the diversity criteria applied and an 
explanation of the reasons for choosing them. However, 
as mentioned previously, (p. 17), in the Swedish system, 
the directors of the board of a listed company are nom-
inated by a committee appointed by the shareholders 
and led by shareholder representatives, while the board 
as such has no role in the process. Hence the company 
– through its board or otherwise – cannot account for 
the policy applied by the nomination committee or the 
considerations and objectives underlying this, unless the 
committee has opted to disclose this information, (which 
it has no obligation to do). 

This provision is therefore not applicable in the Swed-
ish system. However, the Swedish Code contains a provi-
sion to the eff ect that the board is to have an appropriate 
degree of diversity in terms of qualifi cations, experience 
and background with regard to the phase of development 
and other relevant circumstances of the company, and 
that an equal gender distribution is to be aimed for, 
(provision 4.1). In the transposition of the directive, this 
conundrum was solved by clarifying in a commentary 
to the law that if no diversity policy was disclosed by the 
General Meeting, the company could refer to this Code 
provision as the company’s diversity policy. 

Two years later, in June 2019, the Commission issued 
another Implementing Act to NFRD in the form of the 
Supplement on reporting climate-related information 
(C(2019) 4490 fi nal), which further added signifi cantly 

to the extent and complexity of information require-
ments regarding sustainability matters. This document 
goes beyond anything previously seen in terms of level 
of detail, prescriptiveness and sheer textbook-type 
lecturing, and it undoubtedly in several aspects exceeds 
the factual content of the underlying directive. In fact, it 
specifi es no less than 40 items of disclosure that should 
or may be considered, most of them to be supplied in 
the form of free-text narratives. There are also six tables 
of detailed KPIs to be considered, half of them of the 
“should consider” category and the rest being “may con-
sider”. Many of the proposed disclosures are also very 
far-reaching and demanding. Consider, for example, 
the third Type 1, (i.e. of the “should consider” category), 
disclosure on Business Model: 

Describe the resilience of the company’s business 
model and strategy, taking into consideration diff erent 
climate-related scenarios over diff erent time horizons, 
including at least a 2 degrees C or lower scenario and 
a greater than 2 degrees C scenario.

Overall, these guidelines refl ect a fundamental and 
largely misconceived lack of trust in the will and ability 
of European companies to voluntarily disclose pertinent 
environmental consequences of their activities. They 
also refl ect an ambition to achieve a degree of compa-
rability across companies, industries and countries that 
appears more aimed at satisfying the needs of major 
institutional investors and proxy advisers than those of 
more focused and engaged, long-term company owners. 
From the point of view of this latter owner category, it is 
generally more important to obtain crucial information 
about the individual company’s risks and opportunities 
than to be able to make detailed comparisons across 
companies, industries and/or jurisdictions. 

In summary, although the Non-Financial Reporting 
Directive largely battered at already open doors among 
major listed companies in Sweden, it was generally well 
received as a relevant and reasonably balanced common 
standard for sustainability reporting. As we have seen, 
the Swedish lawmakers even opted for a considerable 
expansion of the number of companies to which it was 
to apply. However, this positive image was turned on 
its head with the introduction of the two implementing 
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acts outlined above, both of which were considered to 
go far beyond the levels of detail and prescriptiveness 
appropriate in EU-level regulation. Furthermore, they 
undoubtedly exceed the factual content of the underlying 
directive, hence providing material regulation that has 
not been scrutinised through the established democratic 
procedure of EU-level legislation. The fact that those 
guidelines are formally non-binding does not signifi -
cantly alleviate this impropriety, since in reality they are 
highly authoritative for the companies concerned.

As a fi nal note in this context, as advised in its Euro-
pean Green Deal, in mid-2020 the Commission initiated 
a major review of the Non-Financial Reporting Directive, 
motivated by alleged weaknesses of the current system 
in terms of insuffi  cient comparability and reliability 
of reported information; confl icting interests between 
issuers and users regarding information contents; some 
companies not reporting any non-fi nancial information; 
and inadequate accessibility of information reported. 
This work is still in progress, with a communication on 
the proposal for a new Corporate Sustainability Report-
ing Directive (CSRD), replacing the NFRD, released on 
21 April this year.25) 

4.4.2 The Shareholder Rights Directive II
While, as we have seen, the fi rst Shareholder Rights 
Directive of 2007 had limited implications in the Swed-
ish context, (as more extensive individual shareholder 
rights were largely already in place), the second directive 
of 2017, (SRD II), was more consequential on a number 
of accounts. Most importantly, it substantially expanded 
the “say on pay” notion, (by this time widespread in 
various forms among the EU Member States), to include 
not only a right of the shareholders to vote on an ex ante 
policy regarding directors’ remuneration, but also on an 
extensive ex post report regarding the same matters:
• The remuneration policy was to be submitted for 

a mandatory vote at the Annual General Meeting – 
bind ing or non-binding, at the discretion of the indi-
vidual Member State – no less than every fourth year, 
but otherwise whenever made subject to material 
changes. The required content of the policy was spec-

ified in substantial detail and was to include not only 
the composition of the system in terms of different 
elements of remuneration and their relative weights, 
but also explanations of how the proposed remuner-
ation contributes to the company’s business strategy 
and long-term interests and sustainability; a specifi-
cation of all financial and non-financial criteria for the 
award of variable pay components, if any, and how 
they contribute to the same objectives; and, where 
applicable, the determination of vesting periods and 
conditions for the retention of shares after the vesting 
period of any share-based remuneration. 

• The remuneration report, on the other hand, was to 
be submitted for an advisory vote – or, for compa-
nies falling below certain size criteria, a discussion 
under a specific agenda item – at the Annual General 
Meeting. The report was to provide a comprehensive 
overview of the remuneration awarded to the compa-
ny’s directors during the past financial year, including 
 detailed information on all elements of remuneration 
to each individual to which it applied.

As previously mentioned, Sweden had already had a 
 law-based say-on-pay regulation for over ten years, 
involving a mandatory and binding Annual General 
Meeting vote on an ex ante remuneration policy. 
 However, Sweden had also had a de facto annual remu-
neration report within the framework of the Annual 
Report (of course also subject to a vote at the GM) for 
even longer, where all components of remuneration of 
not only the board members, but also the CEO and the 
deputy CEO were to be disclosed at an individual level. 
Against this backdrop, it was diffi  cult for the Swedish 
business community to digest that it was necessary to 
add yet another comprehensive remuneration report 
to this already well-functioning framework, thereby 
causing further administrative work of little practical 
benefi t to the market.26)

Another disturbing consequence from a Swedish 
perspective was that the directive would further cement 
a long-lasting trend in modern corporate governance 
of transferring power over matters of remuneration 

25)   See https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_1806.
26)   In fact, the notion of a mandatory GM vote on a remuneration report originally came about as a compromise solution in jurisdictions where it was not deemed feasible to 

require a mandatory vote on the remuneration policy.
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from the board to the General Meeting. This may be 
justifi ed in jurisdictions where board directors have 
traditionally more or less singlehandedly determined 
their own remuneration, e.g. in the Anglo-American 
system. In contrast to this, the Swedish system requires 
remuneration of non-executive directors, (who in listed 
companies make up the entire board, with the sole 
possible exception of the CEO), to be determined by the 
General Meeting, whereas remuneration of the executive 
management is determined by the board. Transferring 
parts of this latter decision competence to the General 
Meeting had two crucial adverse consequences: fi rst, it 
reduce the directors’ accountability regarding executive 
remuneration and transfer this instead to the General 
Meeting, where in practice, no shareholder can be held 
accountable for the decisions made; and second, this 
decision competence is moved from a body where each 
member is strictly obliged to look after the interests of 
the company as a whole and all its shareholders to a body 
where individual shareholders have no such obligation 
but may vote exclusively in their own interest. Unavoid-
ably, over time this change has adversely aff ected 
the logical coherence and clear division of duties and 
responsibilities between the governance bodies that is 
a hallmark of Swedish corporate governance. 
It should also be emphasised in this context that the 
power to decide on remuneration matters for the senior 
management and, at least in overall terms, for the organ-
isation as a whole is one of the board’s most eff ective 
tools for managing the company. Therefore, restricting 
this power risks severely weakening the board’s capabil-
ity to adequately fulfi l its duty of care of the company.

Two subsequent Implementing Acts have been 
published in support of the practical application of this 
directive: in September 2018, the (non-legislative) Com-
mission implementing regulation (EU) 2018/1212, deal-
ing with the directive’s provisions regarding shareholder 
identifi cation, transmission of information between 
the company and its shareholders, and the exercise of 
shareholders’ rights; and in July 2017, Guidelines on the 
standardised presentation of the remuneration report 
under… [SRD II] … as regards the encouragement of 
long-term shareholder engagement. 

Especially the latter, which as yet, (spring 2021), has 
only been published in draft form, has met with wide-
spread criticism on several grounds, e.g. for
• being unnecessarily extensive, detailed and prescrip-

tive, thereby causing excessive amounts of adminis-
trative work at limited value for investors;

• on several accounts going significantly beyond the 
substance matter of the directive;

• consistently prioritizing quantitative and often over-
simplified comparisons across companies, business 
sectors and countries over information value in the 
individual case.

In fact, the in-detail prescribed format of the report, 
including in several cases set tables for various pay data, 
gives the impression of being designed more to enable, 
for example,  remuneration consultants to establish 
and compare salary levels across the EU than to provide 
meaningful information to the market and the general 
public. An obvious side-eff ect of the excessive transpar-
ency of detailed pay data will also be upward pressure on 
salary levels, since no executives will want to feel under-
paid in relation to peers in other companies. Arguably, 
the risk of such eff ects diff ers signifi cantly between Euro-
pean jurisdictions, which is another argument against 
detailed standardisation of remuneration reporting.

A further peculiarity of the proposed guidelines is that 
they seem to introduce a comply-or-explain mechanism 
into a non-binding set of recommendations, a move 
apparently entailing a sort of contradiction in terms: 
if compliance with a provision is voluntary, why should 
companies be required to explain non-compliance? 
Regrettably, this provision serves to further underpin 
an impression of the guidelines as in reality being seen 
as more binding than offi  cially stated. 

To conclude, especially if the draft guidelines are 
adopted in anything like their current form, the SRD 
II will be yet another case of EU regulation imposing 
further increased bureaucracy and administrative 
work on companies while adding little value to Swedish 
corporate governance, but leading instead to additional 
remuneration costs.
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4.5 A current issue
Naturally, this white paper has a predominantly 
rear-view perspective on the Commission’s regulatory 
activities. Yet it appears unavoidable to also comment 
briefl y on the on-going debate about the role of the busi-
ness sector in the achievement of various societal goals, 
even though it remains to be seen what this may entail in 
terms of new regulation. 

The background to this is a mounting criticism of 
companies for not taking adverse eff ects of their activi-
ties on the surrounding society suffi  ciently into account 
in the conduct of their business. In the general discourse, 
this view has been manifested under mantras such as 
“corporate sustainability”, “stakeholder inclusivity” and 
“the purposeful corporation”. The underlying premise 
is a questioning of the primacy of ownership interests as 
the basis for the governance of companies, instead call-
ing for a broadening of the notion of corporate purpose 
to include a wider range of stakeholder interests. 

Building on such thoughts, in Action 10 of its 2018 
Action Plan on Sustainable Finance the Commission 
pledged to assess “the possible need to clarify the rules 
according to which directors are expected to act in the 
company’s long-term interest”, and to commission a 
number of studies and consultations in order to further 
elaborate on this issue. To this end, in July 2020 the 
Commission published a major study, carried out 
on the Commission’s behalf by the audit fi rm EY27) , 
together with an Inception Impact Assessment28) of a 
contemplated initiative that aimed to realise most of the 
regulatory measures proposed by the study. Interested 
parties were invited to submit their feedback on these 
plans on the Commission’s website. 

The initiative met with heavy criticism from a wide 
circle of commentators on grounds of both severe 
methodological and theoretical defi ciencies of the 
study and deep concerns about the outlined changes 
to fundamental corporate law principles in order to 
address the alleged problems. Nevertheless, only weeks 
after the expiry of this feedback period, the Commission 

launched a new consultation on the same ideas, which 
ended on February 8 2021, and announced that it would 
be followed by a proposed regulatory initiative in the 
second quarter of this year. 

These plans have caused deep concern among the 
Swedish business community and in academic and 
 political circles. The criticism can be summarised in 
three key points:
• The first is the grossly inadequate evidence-basis of 

the proposed actions. As mentioned, the study on 
which the proposals are mainly founded has been 
severely criticised and flatly dismissed as unfit for 
purpose as empirical evidence underlying EU-level 
regulation by a broad range of distinguished com-
mentators from Europe and the US. It must therefore 
sincerely be called into question whether it would 
be legitimate with regard to the European Treaty to 
 proceed with legislative action so poorly underpinned 
by objective evidence.  

   Furthermore, it would also apparently be in 
breach of the subsidiarity and proportionality princi-
ples of the Treaty: 

– the subsidiarity principle because matters of this 
nature can generally be dealt with more effective-
ly and with higher levels of ambition by the Mem-
ber States, where measures may be more closely 
adapted to national circumstances, than what is 
feasible with blunt EU regulation that can only be 
defined at a “lowest common denominator” level; 
– the proportionality principle because the po-
tential damage caused by the intended measures 
would be vastly out of proportion to the limited 
benefits of any EU-level legislation. 

• The second is the proposed tampering with the fun-
damentals of European corporate legislation, the im-
plications of which would be far-reaching and largely 
unforeseeable for the governance of companies and 
for the efficiency of the market economy. Apart from 
being in obvious breach of the Right to Property ac-
cording to the EU Charter, requiring the board, as 

27)   Study on directors’ duties and sustainable corporate governance. Report prepared by EY for the European Commission DG Justice and Consumers, July 2020: 
https://op.europa.eu/en/publication-detail/-/publication/97cac494-d20c-11ea-adf7-01aa75ed71a1/language-en

28)   Inception Impact Assessment – Ares(2020)4034032: https://ec.europa.eu/info/law/better-regulation /have-your-say/initiatives/12548-Sustainable-corporate-governance
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proposed, to determine the company’s purpose on 
the basis of a balancing of the interests of the share-
holders and an undefined range of other relevant 
stakeholders would involve a drastic transfer of pow-
er from the owners to the board, in reality stripping 
them of the control of their company. There is also 
the question of the extent to which private investors 
would find it attractive to supply risk capital to com-
panies under such circumstances.

   Furthermore, such a move would need at least the 
majority of the board to be appointed by – and repre-
sent the interests of – a broader range of parties than 
the shareholders, otherwise they could easily take 
back control by electing directors compliant to their 
interests. The key issue is who those other parties 
might be. In the debate, ideas have been floated about 
allocating rights of board representation to various 
relevant stakeholder groups, (a right already con-
ferred upon the employees in Sweden and some other 
European jurisdictions, but never amounting to a 
board majority), or, even wwwmore far-reaching, the 
state. In either case, it would lead to the board com-
prising directors representing a range of divergent, 
and often no doubt mutually contradictory, interests 
– a sure recipe for board paralysis: diverging opinions 
regarding the means to obtain commonly held goals 
is standard and healthy in board work, but diverging 
goals among the directors, based on different under-
lying interests, would be devastating for the board’s 
decision-making efficiency. 

   It should also be noted that directors under such 
circumstances would no longer be primarily account-
able to the shareholders for the discharge of their 
duties, but to a wider circle of stakeholders, a situa-
tion that would in practice amount to accountability to 
none: a board held to account for unsatisfactory per-
formance in terms of some stakeholder interests could 
always refer to having prioritised other interests.

   In summary, transferring the right to define the 
company purpose from the owners to the board, 

 requiring this purpose to incorporate a range of 
 different stakeholder interests without any clear 
 order of priority among them, and holding the direc-
tors legally accountable to this more or less wide 
range of stakeholders would imply no less than a tre-
mendous concentration of power to largely insulated 
and entrenched boards who in practice accountable 
to nobody. This, in turn, would risk seriously ham-
pering the supply of risk capital to private compa-
nies and turn them into risk-averse “entrepreneurial 
zombies” rather than innovative and dynamic busi-
ness ventures.

• Third, even from a purely societal point of view, it 
 appears democratically highly questionable to rely 
heavily on private business leaders rather than on 
democratically elected politicians to solve crucial 
 societal issues. Unlike business leaders, politicians 
can be held to account for the discharge of their duties 
in  general elections.

Against this background, certainly from a Swedish point 
of view but presumably also from a broader European 
standpoint, a more viable approach would be to support 
and further encourage the already ongoing evolution 
among companies to take sustainability aspects of their 
activities increasingly into account in their own long-
term interest. In fact Swedish companies, like those of 
the Nordic countries in general, have been relatively 
early adopters of a broader view of their role in society 
compared with many of their opposite numbers in other 
parts of the world.29)  The underlying philosophy is a 
view of the company as an integral part of the society in 
which it operates, thus compelled to adhere to prevailing 
norms and values in order to maintain – and preferably 
further strengthen – its “licence to operate” in the eyes of 
the surrounding society. Today, examples of companies 
pursuing bold new ideas are legion, sometimes partly 
based on societal support but in many cases entirely on 
their own account, with the aim of providing competitive 
advantages based on superior sustainability performance.

29)   See e.g. Jamali, D., Safieddine, A.M. and Rabbath, M.: Corporate Governance and Corporate Social Responsibility Synergies and Interrelationships. In Corporate 
 Governance: An International Review, Volume 16, Issue 5, September 2008, 443-459, and Strand, R., Freeman, R.E. and Hockerts, K.J.: Corporate Social Responsibility 
and Sustainability in Scandinavia: An Overview. J. of Business Ethics 127:1, 2015, 1-15.
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In such a context, mandatory legislation may in fact be 
counterproductive by setting standards of performance 
at lower levels than those that many companies would 
otherwise strive for, and by dead-locking this situation 
for a long time ahead. A better approach – at both 
the EU and national levels – would be to encourage 
voluntary change in behaviour through various types of 
opinion-infl uencing and attitude-changing activities, 
possibly reinforced by non-binding code regulation 
based on the comply-or-explain mechanism whenever 
deemed necessary. 

And where self-interest incentives do not bring about 
the necessary behaviour, society must not hesitate to 
use its judicial toolbox in the form of legal restrictions, 
taxation, creating artifi cial incentive mechanisms such 
as the EU Emissions Trading System etc. to ensure that 
essential societal objectives are fulfi lled.   
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On the basis of the above review of the Commission’s 
regulation agenda to date and its impact on Swedish 
corporate governance, we will now look ahead and pro-
pose some changes aimed at improving its consistency 
with prevailing conditions in Sweden and possibly other 
Member States. The proposed measures fall into fi ve 
main categories as follows.

5.1 Reduced overall amount of regulation
As should be evident from the preceding discussion, the 
sheer amount of EU regulation has posed considerable 
concern in the Swedish business community. Certainly, 
as we have seen, it has also involved many other types of 
challenge, some of which have posed serious threats to 
the Swedish governance model. Yet it has often proved 
possible to implement it in ways that have reasonably 
mitigated their potential damage. The vast quantity of 
new rules, however, further exacerbated by the highly 
detailed and prescriptive approach generally pursued, 
has not given the same scope to alleviate the negative 
consequences to the same extent. The result has been a 
huge increase in the administrative burden of companies 
and – as previously pointed out, probably even graver 
– in the time and attention devoted by boards to formali-
ties at the expense of business considerations.

This development stands in stark contrast to the 
simplifi cation mantra long pursued by the Commission. 
As early as 2004, the then incoming Commissioner 
McCreevy launched the slogan “better regulation”, 
signalling an ambition to substitute quantity for quality 
in EU regulation within his fi eld of responsibility. Also 
later, Commissions have often referred to simplifi cation 
as an overall objective, and in 2013 a specifi c Directive, 
(2013/34/EU), was devoted to the simplifi cation of 
fi nancial reporting requirements for certain SME-type 
companies. 

Notwithstanding such commitments, the dominant 
trend has been an ever-increasing amount and complex-
ity of regulation, in recent years often further exacer-
bated through the use of implementing acts that further 
add to the quantity and detail of provisions. As we have 
seen, in several cases this instrument has even been 

used to expand the substance of the underlying legal act. 
Turning this unfortunate trend into its opposite would 
mean a signifi cant improvement of the EU regulatory 
approach.

5.2 Stricter observance of the subsidiarity and 
proportionality principles
As repeatedly emphasised, superfl uous regulation is far 
from harmless, even though it may not cause material 
damage to the targeted practices. Regulation widely 
seen as meaningless or irrelevant will over time also 
undermine the respect for more materially pertinent 
regulation. It is therefore crucial for the effi  ciency of 
any regulatory regime that the provisions imposed are 
considered relevant and justifi ed by those aff ected by 
them. To ensure this in the exercise of legislative powers 
in the EU, the principles of subsidiarity and propor-
tionality are key elements of the Treaty of the European 
Union. Although lip service is routinely paid to these 
principles in the preambles of proposed EU legislation, 
too often there is little evidence presented to back up the 
assertions.

In corporate governance contexts, the subsidiarity 
principle may generally be interpreted to mean that 
matters should not be made subject to EU-level regula-
tion unless they cannot eff ectively be handled at Member 
State – or individual company – level. Unfortunately, 
not least in this report, examples of this principle being 
poorly observed by the Commission are legion, at least 
when seen from a Swedish perspective. To improve its 
performance in this respect, the Commission would be 
well advised to defi ne the changes it considers necessary 
at a more principles-based level, leaving it to Member 
States to design the national regulation needed to 
comply with these principles. (More on this point of view 
follows below).

And the proportionality principle may in the same 
context largely be seen as designed to ensure that 
regulatory action taken at EU level does not impose 
administrative and other burdens on the business sector 
out of proportion to the size and resources of the compa-
nies concerned. Although the Commission has expressed 
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increased understanding of these problems in recent 
years, much remains to be improved. For example, as the 
PIE category includes all companies listed on a regulated 
market, any regulation directed toward such undertakings 
will apply to many quite small companies in Sweden. Of 
the slightly more than 300 companies currently listed 
on a regulated market in Sweden, approximately 1/3 fall 
within the Small Cap category, encompassing companies 
with market caps from 150 down to just a few million 
euros. Even less onerous provisions directed towards 
SMEs in EU legal acts often appear out of proportion for 
this category of companies.

5.3 Better evidence-based regulation
Another aspect of restraint in the creation of new regula-
tion is to ensure that any proposed intervention is likely 
to solve, or at least signifi cantly alleviate, the alleged 
problem. Regulation always comes with a cost, in terms 
of both administrative work and restricted freedom of 
action for those aff ected by it, and on occasion a pro-
posed remedy may cause more damage than the problem 
it is supposed to solve. Therefore, all EU-level regulation 
should be strictly evidence-based, both through a strict 
ex ante cost/benefi t assessment, ensuring that the con-
templated regulation is likely to create more value than 
costs, and a thorough ex post follow-up on the outcome 
to establish to what extent the intended results have 
been achieved and to learn lessons for the future. 

Sadly, the Commission has too often faltered on 
both those accounts. Granted, it has in the last decade 
or so increasingly called for external input at the initial 
analysis phase, e.g. by commissioning a study, sum-
moning an advisory group of experts and/or launching 
a public consultation. The problem is that all too often 
such activities have tended to be strongly biased towards 
producing a preconceived outcome. A case in point is 
the study underlying the Commission’s current initiative 
regarding Directors’ Duties and Sustainable Corporate 
Governance, (p. 26). The stated objective of this study 
was to “assemble evidence of a possible trend towards 
short-term shareholder value maximisation on the 

part of EU companies…”. In view of this, it comes as no 
surprise that the report of the study met with devastating 
criticism, largely on grounds of inadequate objectivity 
and theoretical and methodological bias.30)  

Another issue of a similar nature is the composition of 
expert groups and task forces set up by the Commission 
to advise it on topical matters. Since the appointment 
process for such bodies generally involves a fair amount 
of self-selection, they tend to be dominated by people 
representing various organisations and groups with a 
specifi c interest in, and sometimes rather predetermined 
views on, the issues at hand. In stark contrast to this, 
owners, board members and executives representing 
companies subject to the contemplated regulation are 
often conspicuously absent. This further adds to the risk 
of biased outcomes of the ex ante assessment work. 

Regrettably, the Commission’s reporting on the out-
come of public consultations often also leaves much to 
be desired. Typically, a simple “head count” approach is 
applied, through which numbers of respondents having 
delivered diff erent answers are accounted for without 
any information on the background of these respondents 
that enables the reader to judge the relevance of their 
respective responses. This leaves much room for subjec-
tivity on the part of the preparers of reports and makes it 
diffi  cult for the reader to interpret and assess the results 
with any reasonable degree of objectivity.

To mitigate these problems, the Commission should 
take more care to design initial fact-fi nding eff orts in 
truly objective and unbiased ways, e.g. by applying gen-
erally acknowledged research methodologies, showing 
greater transparency about the empirical data under-
lying reported fi ndings, and ensuring that the targets of 
any intervention contemplated, mostly European listed 
companies, are adequately represented in professional 
forums set up to assist in the work.

Another key aspect of the ex ante evidence-seeking 
eff orts regarding new regulation is to present a thorough 
Impact Assessment of the proposed action. The obliga-
tion to do so was introduced in the 1997 Treaty of 
Amsterdam, and ever since, the Commission has taken 

30)   See feedback submitted by e.g. Holger Spaman and a group of Harvard Law and Business professors, Alex Edmans, London School of Economics, the research 
 institute ECGI and many other commentators on the Commission’s website: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548- 
 Sustainable-corporate-governance/feedback?p_id=8270916 , 
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great care to refer to such assessments when drafting 
legislative proposals. Unfortunately, however, all too 
often this has been done in an overly superfi cial manner, 
describing in overall terms how the assessment was 
carried out but providing little concrete detail that 
would allow the reader to review the work done and 
evaluate the conclusions presented. Again, the Commis-
sion should adopt a more science-based approach and 
disclose not only the results obtained and some overall 
references to the methodology used, but also a full 
 professional report on the work done including, when 
applicable, the empirical data on which the results 
are based. 

Finally on this matter, systematic ex post follow-up 
assessments of the actual outcome achieved through 
various regulatory interventions have until now generally 
been conspicuously absent. In fact, such activities on 
the part of the Commission have been largely confi ned 
to checking up on the transposition of EU legal acts to 
national regulation by the Member States. This may of 
course be well justifi ed, but more fruitful with a view 
to expanding the knowledge basis for future regulation 
would be to systematically follow up the cost/benefi t out-
come “on the ground” of all EU regulatory interventions.

5.4 Greater consideration of prevailing 
 governance frameworks in Europe
As we have seen earlier in this report, from its outset 
the corporate governance regulation agenda of the Com-
mission has been largely focused on issues rooted in the 
Anglo-American governance system. This is even more 
remarkable as the EU market was at the time – and is so 
even more today following the accession of many eastern 
European countries and, most recently, Brexit – domi-
nated by governance systems that diff er fundamentally 
from this framework. Such diff erences apply not only to 
board structures, (i.e. one- vs. two-tier boards), but, 
more importantly, to such fundamental factors as owner-
ship structure, shareholder powers and the division of 
duties between the governance bodies. Arguably, this 
approach has involved considerable challenges not only 

for Swedish corporate governance but for that of several 
other European jurisdictions as well.31)

Admittedly, compared with the initial years of its 
regulation agenda, the Commission has over time 
paid increased attention to the multitude of corporate 
governance models within the EU, e.g. by incessantly 
declaring its strong dissociation from any kind of “one-
size-fi ts-all” thinking. Nevertheless, all too often its 
regulatory measures have caused considerable friction 
when confronted with national governance frameworks, 
many of which are fundamentally divergent from the 
Anglo-American system. 

Therefore, a change towards a more continental- 
European based paradigm must be considered long 
overdue. First, this should involve greater consideration 
of the multitude of governance frameworks that exist 
within the EU. Second, the Commission should start 
thinking more actively about specifi c governance issues 
characteristic of continental-European jurisdictions. 
To see what this might lead to, it is instructive to refl ect 
on what the content of modern corporate governance 
might have been had it emerged out of European rather 
than US experiences. Doing so, it appears doubtful that 
governance issues like directors’ independence of the 
company, board committees and shareholder “say” on 
executive remuneration would have been singled out 
as key targets for regulation, as neither the supervisory 
boards of the two-tier system nor the Nordic unitary 
board involves the kinds of integrity problem that 
gave rise to such regulatory actions. Instead, questions 
regarding matters such as shareholder minority 
protec tion32), diff erent forms of control-enhancing 
mechanisms, and the conduct of various types of control 
ownership, (families, foundations, the state etc.), might 
have been seen as viable areas for regulation. Exploring 
such a line of thought could off er the Commission a truly 
pivotal and constructive role in the further development 
of European corporate governance.

31)   See e.g. Hopt (2015), op.cit. p. 
32)   The Commission has started to show some interest in this issue of late, e.g. through the provisions regarding related-party transactions in SRD II and by commission-

ing TGS Baltic to carry out a Study on Minority Shareholder Protection, reported in January 2018. Still, much remains to be done in this respect.
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5.5 More principles-based regulation 
To a considerable extent, the diffi  culties encountered 
by the Commission in pursuit of its regulation agenda 
seem rooted in the very detailed, prescriptive approach 
generally applied. Inevitably, the more detailed and 
prescriptive EU-level provisions are, the greater the risk 
of confl icts with prevailing rules and practices at the 
national level. Examples of this are legion throughout 
the course of the Commission’s regulation agenda, and 
they most likely apply not only to Sweden, as described 
in this report, but also to a greater or lesser extent to 
other Member States. 

Therefore, a more viable way forward would arguably 
be to apply a more principles-based approach at EU 
level, while on the other hand requiring stricter compli-
ance with the overall principles in their transposition 
into national regulation. After all, the fundamentals 
of corporate governance are very similar all across the 
western world, and certainly within the EU. It therefore 
seems reasonable to assume that it would be possible 
to obtain universal consensus among the EU Member 
States on a set of overall principles, together making up 
a common framework of good corporate governance. 
A model example of such a framework is provided by 
the G20/OECD Principles of Corporate Governance, 
although a corresponding European framework should 
probably be defi ned at a slightly more specifi c level, since 
the EU Member States make up a more homogenous set 
of jurisdictions than the membership cadre of the OECD.  

The other side of such a strategy should be a more 
stringent follow-up on the implementation of the com-
mon principles in the Member States than has generally 
been pursued until now. Thus, no comply-or-explain 
option should apply, but the jointly agreed principles 
should be binding for the Member States, with an obliga-
tion to put them into eff ect through national regulation 
to the extent feasible with regard to prevailing legal and 
institutional preconditions. Of course, this might require 
more resources on the part of the Commission to oversee 
national realisation of the principles, possibly requiring 
the recruitment of company law and corporate govern-
ance expertise from each Member State. Still, this would 

at least partly be out-weighed by the considerably fewer 
resources needed to create and develop the extensive 
and detailed EU-level legal provisions of today. 

All in all, an EU regulation strategy along these lines 
could over time arguably lead to better and more harmo-
nised European corporate governance landscape with 
less effi  ciency loss at national levels than the approach 
generally pursued to date. It certainly appears worth 
trying.   
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As should be evident from this report, the EU regulation 
agenda within the fi eld of corporate governance has 
involved considerable challenges and caused widespread 
frustration in the Swedish business community. In fact, 
most new corporate governance regulation in Sweden in 
the past two decades has been triggered by EU legislation. 

So, how has the Swedish governance model fared 
under this pressure? Has it been severely weakened, e.g. 
by having had to digest too many alien elements or to 
accept too many diluting compromises, or has it gener-
ally prevailed in spite of signifi cant strain? This question 
may be seen in conjunction with similar fear widely felt 
in the 1990s, but then due to infl uence from the rapid 
infl ux of international institutional investors into the 
Swedish capital market rather than to any EU regulation 
agenda.33) 

Remarkably, the answer regarding both periods 
seems to be largely affi  rmative: despite having incorpo-
rated a fair amount of more or less alien elements, on 
the whole Swedish corporate governance has managed 
to retain the core characteristics that have long served 
Swedish companies well. This has been achieved 
through a combination of steadfastness in defending its 
core values, creativity when it comes to fi nding suitable 
solutions to intriguing problems, and on occasion a 
touch of “disobedience”. In fact, taking a holistic view on 
this issue, the main long-term harm infl icted on Swedish 
corporate governance by excessive EU regulation is 
probably the adverse consequences of the sheer amount 
of regulation imposed rather than of a number of judicial 
inconsistencies per se.

It is also interesting to refl ect on the extent to which 
diffi  culties to reconcile EU interventions with national 
preconditions discussed in this paper have occurred in 
other Member States. As pointed out from the outset, 
this report is strictly confi ned to Swedish circumstances, 
with just a few minor references to other EU jurisdic-
tions. Still, it is reasonable to assume that many of those 
have also had their share of complications when it comes 

to implementing EU regulatory interventions. This is 
likely particularly true for our Nordic neighbours, the 
corporate governance systems of which, as we have seen, 
very closely resemble that of Sweden. But there is reason 
to believe that several other EU jurisdictions, e.g. those 
involving two-tier board structures, the Italian so-called 
Latin model or countries with extensive state ownership 
of listed companies, may also have found it challenging 
to implement the largely Anglo-American-inspired 
regulatory actions pursued by the EU. Should the 
Commission consider it worthwhile to obtain a clearer 
view of these circumstances as a basis for its continued 
regulation agenda, a pan-European study to this end 
might provide some highly pertinent answers.

Finally, it is also interesting to refl ect on the con-
ceivable consequences of two decades of intensive EU 
corporate governance regulation for the global com-
petitiveness of European listed companies. Although 
the opposite intent is incessantly maintained in the 
Commission’s impact assessments of its regulatory 
interventions, there are strong indications that the 
competitiveness of European companies versus their 
overseas competitors is successively being undermined. 

There may certainly be a variety of factors underlying 
this development. Yet it does not seem unreasonable to 
assume that a fair share may have to do with the vastly 
increased bureaucratic burden – in combination with a 
continually reduced freedom of action to conduct their 
business – increasingly imposed upon European listed 
companies over the course of many years. In fact, this 
too would warrant a thorough empirical inquiry.   

May 2021
Per Lekvall

6. Concluding remarks

33)   See e.g. Henrekson, M. And Jakobsson, U.: The Swedish Corporate Control Model: Convergence, Persistence or Decline? IFN Working Paper No. 857. Institutet för 
Näringslivsforskning, Stockholm 2005. 
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